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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES npeenaies 
AND CIRCUIT COURTS, AND IN THE STAT 
SUPREME COURTS. 


AGENT. 


§ 189. Lire.—Power to Bind his Principal in the Employ- 
ment of an Attorney.—A special agent of a life company wrote 
to the company at the request of an attorney, and asked an un- 
qualified delegation of authority to employ the latter to collect a 
claim. The company replied that while approving of the pro- 
position, it desired as preliminary conditions that the attorney 
should assume the costs, that it should be informed of the pro- 
bable sum that could be collected, and that the consent of the 
company’s own lawyer should be obtained by the agent. The 
attorney proceeded to prosecute the suit without a compliance 
with any of the conditions, and the company disavowed his 
authority. Held, that the power of the agent to bind the prin- 
cipal extended no farther than the special authority delegated to 
him, and the attorney was bound at his peril to know the extent 
of that authority. Held, that the attorney had no cause of ac- 
tion against the company. 
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Citing Ferris vs. Walsh, 5 H. & D., 306, 308 ; 1 Am. Lead. Cas., (3rd ed.) 
H. & W.’s note, p. 544, and cases there cited. Sto. Ag. Sec. 74, 126; Paley 
Ag. by Lloyd., 199; Attwood vs. Munnings, 7 B. & Cr., 278 ; Schimmel- 
pennich vs. Bayard, 1 Pet., 264, 289 ; Marfield vs. Douglas, 1 Sandf. Sup. 
Ct. R,, 360. 

Equitable Life Ass. Society vs. Poe. 

Rep’d Jour’l, p. 871. 


COMPANY. 


§190. Fire—Liability for Transfer of Stock Wrongfully 
Made.—Right of Trustees to Sue—An insurance corporation re- 
quiring transfer of its stock to be made by its officers upon its 
books, and permitting a trustee or guardian to make such trans- 
fer in a fiduciary capacity, knowing the trust and that the trans- 
fer is made for other purposes than the trust, will be liable to 
make it good in equity. Trustees subsequently appointed by an 
equity court to supersede those removed for their misconduct, have 
a right to sue in equity to recover funds misappropriated by their 
predecessors. Such right is not limited to the cestui que trwt. 
The case is different from that of an administrator de bonis non. 

1G. & L, 270; Hagthorp vs. Hook, 3 Rawle, 361; Potts vs. Smith, 5 
Rand., 51; Wernick vs. M’Murdo, 23 N. J., Eq., 364; Cassick vs. Cassick, 
16 Wallace, 535; Beall vs. New Mexico. 

Where the suit in no wise affects the relation of the trustees with 
the cestui que trust, the latter need not be made a party. 

Casey, et al. vs. Brown, 2 Otto, 171; Ashton vs, Atlantic Bank, 3 Allen, 
712, 

A transfer of stock by an executor is notice to the company of the 
will under which he assumes to act, whose provisions it must be 
assumed to know,and where the circumstances of the transfer were 
sufficient to indicate that the executor was exceeding his power, 
the company will be responsible as the custodian of the fund,and 
liable for the negligence of its officers in permitting the transfer. 

Lowry vs. Com. & F. B’k, Camp. Rep., 320; Albert et ux. vs. Sav. B’k, 
2 Md.,168; Farm. & Mech. B’k vs. Wayman, et al., 5 Gill,|336; Tele- 
graph Company vs. Davenport, 7 Otto, 369 ; Pollock vs. National Bank, 3 
Selden, 274. 

Stewart & Duffy vs. Firemen’s Ins. Co. 

Rep’d Jour’!, p.838, 





1880. ] Construction. 
CONSTRUCTION. 


§191. Lire.—Of Policy and Charter as to Beneficiaries.— 
Meaning of Child.—Policy ts Testamentary.—Title to Fund.— 
Benevolent Society—Power of Insured to Change Bencficiary.— 
In the general rule that the word child does not include a grand- 
child, there are two classes of cases which form exceptions. First, 
where the will or writing would otherwise be inoperative, or the 
manifest intention would be defeated ; or, second, when the will 
or writing shows by other words, that the word was not used in 
its ordinary and proper sense, but in a more extended sense. 
This case falls within the first exception. lf it were held that it 
did not, then, when a member of a benefit association, organized 
as an insurance company, dies intestate, and without wife or 
child, the proceeds of his membership are forfeited to the com- 
pany, even though he may have lineal descendents surviving. No 
construction should be adopted which would lead to such conse- 
quences. A life policy for the benefit of the family of the person 
procuring it, though not a testament, is in the nature of a testa- 
ment, and in construing it, the courts should treat it as far as 
possible as a will, since, in so doing, they will more nearly ap- 
proximate the intention of the person the destination of whose 
bounty is involved in such a case. Itis manifest from the charter 
that a person has no personal interest in his membership, and 
that his personal representative, as such, can never take any in- 
terest in it after his death. This is shown by the provision that 
if the member has no widow or child surviving, and leaves no 
will, the fund shall vest in the company, and the farther provis- 
ion that the proceeds of the membership shall not be liable for 
the debts of the member. The charter gives a mere power of 
appointment in case the member has neither wife nor child, and 
he has no interest whatever in the fund, and it did not, therefore, 
pass under a will merely disposing of all estate, but in which no 
mention is made of the fund to arise from the membership. 

4 Kent, 327. ; 

A stipulation in the certificate of membership was, “ to pay to 
said Crofoot’s daughters, Anna and Lou May Crofoot, or his as- 
signs, as he may direct by will,’ etc. Held, that it is not in 
the power of the company or of the member, or both, to alter the 
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rights of those who, by the charter, are declared to be the bene- 
ficiaries, except in the mode and to the extent therein indicated. 
Miller’s Adm’r, 13 Bush.,.494. 


Duvall vs. Goodson. 
Rep’d Jour’, p. 901. 


INSOLVENCY. 


$193. Lire.—Receivership—Claims in Case of Death When 
Premium is due and Unpaid.—In the case of an insolvent life 
company, deaths that occur among the insured subsequent to the 
appointment of a receiver, and also subsequent to the time for 
which the premiums were paid,must be regarded as death claims, 
entitled to prove for the full amount, and not simply for the re- 
serve. The company must be regarded as responsible by its fail- 
ure for the non-payment of the premium, after passing into the 
receiver's hands. 

Security Life Ass. & Ann. Co., 78 N. Y., 129. 


Attorney General vs. Guardian Mut. Life Ins. Co. 
Rep’d Jour’l, p. 692. 


MORTGAGEE. 


§193. Fime-—Loss Payable to.—Title to Policy—May Sue 
When.—Mortgagor Not a Party When.—Practice—If a policy 
of insurance is payable to a mortgagee of the premises as his in- 
terest shall appear, and if, when a loss becomes payable his mort- 
gage debt is in fact greater than the sum insured, the legal title 
of the policy is in him, and he may sue upon it alone, holding 
any surplus as trustee for mortgagor. 


Appleton Ins. Co. vs. Ins. Co., 46 Wis., 24; Northwestern M. L. Ins. 
Co. vs. Germania F. Ins. Co., 40 Wis. 446; Grosvenor vs. Ins. Co., 17 N. 
Y., 391 ; Cone vs, Ins. Co., 60 N. Y., 619; Ennis vs. Ins. Co., 8 Bosworth, 
516 ; Chamberlain vs. Ins. Co., 55 N. H., 249; May on Insurance, 3 449 ; 
Cone vs. Ins. Co., supra. 

In an action upon such a policy by the mortgagee alone, the 
question whether the mortgagor is a necessary plaintiff cannot 
be raised by demurrer, unless the complaint itself shows an in- 
terest in the mortgagor; and an averment that the mortgage 
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debt still due the plaintiff exceeds the insurance, being admitted 
by demurrer, shows that plaintiff is the sole party in interest. 
Dupont vs. Davis, 36 Wis., 631. 


Hammel vs. Queen Ins. Co. 
Rep’d Jour’l, p. 905. Wis. 8. C. 


§194. Fire.—Policy Payable to, Not Avoided by Death of 
Insured.—Change of Title—Right of Administrator to Sue.— 
Limitation of Remedy.—Retention of Proofs.—Where a fire in- 
surance policy was payable to a morfgagee as his interest may 
appear: Held, that the rights therein were not cut off by the 
death of the insured, notwithstanding such policy contained a 
provision rendering the same void in case of change in the title. 
Where proofs of loss are furnished a reasonable time before the 
expiration of a stipulated limitation for bringing an action upon 
a policy of insurance, the company cannot retain them until after 
that time without action, and then, on refusal to pay, insist upon 
the limitation. In an action upon an insurance policy for the 
use and benefit of a mortgagee, to whom the same was payable 
to the extent of his mortgage interest, by an administrator of in- 
sured: Held, that the objection that the administrator could not 
bring the action, as the title to real estate was in heirs or devisee, 
was of no force. 

Citing Watertown Ins. Co. vs. Grover, etc., S. M. Co., 41 Mich., 136. 


Westchester F’. Ins. Co. vs. Dodge. 
Rep’d Jour’l, p. 909. Mica. 8. C. 


PRACTICE. 


§195. Fire—LHffect of Offer of Cumpromise—An offer to 
compromise never estops the party making it from setting up any 
legal defence, or asserting any right to which the offer relates. 


Cook vs. Continental Ins. Co. 
Rep’d Jour’, p. 887. Mo. 8. C. 


REFORMATION. 
§196. Fire.—Of Policy.—Jurisdiction of Equity.— Practice. 


—In an action for a loss upon an insurance policy, an averment 
in the complaint of a mistake in the policy, and a prayer for its 
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reformation, give jurisdiction in equity. If the policy should be 
reformed, the court will retain jurisdiction for the determination 
of all issues which may be made upon it; and all issues of fact 
will, if required, be tried by a jury. 
Story’s Eq., 3154-157 ; Follett vs. Heath, 15 Wis., 601; Harrison vs. 
Bank, 17 Wis., 340 ; Parker vs. Ins. Co., 34 Wis., 363 ; Roberts vs,.Ins. 
to., 41 Wis., 327; Prescott vs. Evarts, 4 Wis., 314; Akerly vs. Vilas, 15 
Wis., 401 ; Hamilton vs. Fond du Lac, 25 Wis. 


Hammel vs. Queen Ins. Co. 


VACANT OR UNOCCUPIED. 


§197. Fire.— What is—Construction of Policy.—A policy of 
insurance upon a dwelling-house contained a stipulation that if 
the premises should become unoccupied the policy should be 
void. In an action on the policy it appeared that previous to the 
fire the assured left the house and went elsewhere to reside, tak- 
ing part of her furniture with her and leaving the rest ; that she 
left a man in possession, with instructions to sleep in the house 
at night ; that this man quit the premises several days before the 
fire and did not return ; and that no one was in the house when 
thie fire occurred. Held, that the house was unoccupied within 
the meaning of the stipulation, and the policy was void. 

Paine vs. Ag. Ins. Co., ¢ N. YS. C. R., 619 ; 78 Ill., 169; Ashworth vs. 
Builders”"Ins. Co., 112 Mass.; Keith vs. Quincy Mut. F. Ine Co., 10 Allen, 
228 ; Wood on Ins., 164, 181; Whitney vs. Ins. Co., 9 How. P. N. Y. 

Cook vs, Continental Ins. Co. 

— 195, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerilified transcripts in our possession. 


SUPREME COURT OF MISSOURI. 


COOK, Appellant. 
US. 


CONTINENTAL INS. CO. 


A policy of insurance upon a dwelling-house contained a stipulation that , if 
the premises should become unoccupied the policy should be void. In an 
action on the policy it appeared that previous to the fire the assured left 
the house and went elsewhere to reside, taking part of ;her furniture with 
her and leaving the rest; that she left a man in possession, with instruc- 
tions to sleep in the house at ‘night; that this man quit the premises sev- 
eral days before the fire and did not return; and that no one was in the 
house when the fire occurred. 

Held, that the house was unoccupied within the meaning of the stipulation, 
and the policy was void. 

An offer to compromise never estops the party making it from setting up any 
legal defense, or asserting any right to which the ‘offer relates. 


e Henry, J. 
This is an action on a policy of insurance issued to plaintiff by 
defendant on the 14th day of February, 1873, on plaintiff's dwelling- 
house in the city of Sedalia, by which defendant, in consideration of 
forty-five dollars paid by plaintiff, agreed to make good to her all 
such immediate loss or damage, not exceeding two thousand dollars 
as should happen by fire to said house from the 14th of February, 
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1873, at 12 o’clock noon to the 14th day of February, 1874, at 12 
o'clock noon. 

On the 26th day of October, 1873, said property was totally de- 
stroyed by fire, and this action was to recover of defendant the 
amount for which the property was insured. 

A motion to set aside non-suit taken with leave was overruled and 
plaintiff appealed. It was stipulated in the policy that : “If the 
premises become unoccupied without the assent of ;the company en- 
dorsed hereon,’ then, and in every such case, the policy shall be 
void.” What isthe meaning of the term unoccupied as employed 
in that clause of the policy ? 

This is the principal question for determination. About two 
weeks before the fire the plaintiff went to Kansas City, Mo., to re- 
side, and lived there until after the fire. She shipped a car load of 
her furniture to the latter place and left about $500 worth in the 
house, and instructed one Barnard to sell it, except a bed-room set, 
and also to rent the house. Joseph Southwick was left in possession, 
with instructions to remain in possession and sleep in the house, un- 
til he could rent it. De Laney was to rent the house. Southwick 
went to Kansas City three or four days before, and was there when 
the fire occurred. 

He left no one in the house, but told De Laney, with whom he 
left the keys, except the key of the room he had slept in, to take 
charge of the house and rent it if he could, before he retnrned. The 
above is the testimony of plaintiff and Southwick. Her evidence is 
somewhat contradictory as to whom she gave authority to let the 
house. 

On these facts the question arises, was the house unoccupied when 
it was burned? If it was, she was not entitled to recover. 

“ Occupation of a dwelling-house is living in it.” Paine vs. Ag. 
Ins. Co., 5 N. Y. S. C. R., 619. 

“ A fair and reasonable construction of the language, ‘ Vacant and 
unoccupied,’ is that it should be without an occupant, without any 
person living in it.” 78 Ill, 169. Speaking of a dwelling-house and 
barn, Colt, J., in Ashworth vs. Builders’ Ins. Co., 112° Mass., ob- 
served : 

“ Occupancy, as applied to such buildings, implies an actual use of 
the house as a dwelling place, and such use of the barn as is ordin- 
arily incident to a barn belonging to an occupied house, or at least 
something more than a use of it for storage. 

“ The insurer has a right by the terms of the policy, to the care and 
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supervision which is involved in such an occupancy.” Citing Keith 
vs. Quincy Mutual Fire Ins. Co., 10 Allen, 228. In Wood on Insur- 
ance, p. 164, the above observations of Colt, J., are quoted and ap- 
proved. In Paine vs. Ag. Ins. Co., 5 N. Y. 8S. C. R., 619, it was said 
that “ Occupation of a dwelling-house is living in it, not mere super- 
vision over it, and while a person need not live in it every moment, 
there must not be a cessation of occupancy for any considerable 
portion of time.” 

On page 181, Mr. Wood says: “A practical occupancy, consistent 
with the purposes for which it was insured, is intended, and an occu- 
pancy that measurably lessens the vigilance and care that would be 
incident to its use for such purposes is not an occupancy within the 
meaning of the term as thus employed.” 

In Whitney vs. Black River Ins. Co., 9 How. Pr., (N. Y.,) it was 
held that “the words vacant and unoccupied must be construed 
with reference to the kind of structure or building ‘on the premises. 
Occupation of a dwelling-house is living in it.” 

In Keith vs. Quincy Ins. Co., 10 Allen, 228, the suit was on a pol- 
icy insuring a trip-hammer shop and machinery therein, and the pol- 
icy contained a provision that if the building remained unoccupied 
for the period of thirty days without notice to the company, the pol- 
icy should be void. The facts were that for more than thirty days 
before the loss the shop was unoccupied for the business ; but the 
tools and machinery were there. And the plaintiffs son went 
through the shop almost every day to see that everything was right. 
And an instruction that these facts did not constitute occupancy, 
but that some practical use must have been made of the building, 
was approved by the Supreme Court of Massachusetts. 

Counsel for appellant say that this case has been qualified, but as 
we have seen in Ashworth vs. Builders Ins. Co., 112 Mass., it was 
cited in support of the doctrine enunciated there. 

Applying the doctrines of the above cited cases to this, it is clear, 
that, within the meaning of the clause under consideration, the pre- 
mises insured were unoccupied from the time plaintiff went to Kan- 
sas City until the fire occurred. 

In the trip-hammer case, the tools and machinery were left in the 
shop, and plaintiffs son went through the building nearly every day 
to see that all was right. In Paine vs. Ag. Ins. Co., 5 8. & C. N. T., 
the party who resided in the house, left all his furniture there, and 
although absent five or six weeks, frequently returned and looked 
after the house, and person living near by visited the house frequent- 
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ly, and maintained a general supervision over it, yet it was held that 
the assured could not recover. When this policy was issued the 
plaintiff kept what witnesses called a “ladies boarding-house,” and 
had eight girls with her. After she left the premises, there was no 
one living in it. She lived in Kansas City, and Southwick was by 
her instructed to sleep in the house, but he did not sleep in it after 
Wednesday night next preceeding the Saturday night of the fire. 
His sleeping there at night was not an occupation of the house with- 
in the meaning of the policy. He did not occupy the house during 
the day. It is true that there is more danger from incendiaries at 
night than in the day time, but dwelling-houses unoccupied during 
the day are in more danger from that class than when occupied, and 
the abandonment of the premises by plaintiff diminished the security 
against the destruction of the house by fire. 

It will be observed that the condition avoids the policy, if the pre- 
mises became unoccupied, without regard to the period of time that 
they remain unoccupied, therein differing from the cases cited ; and 
giving it a liberal construction, while the temporary absence of the 
entire family for a day or a few days might not avoid the policy, yet, 
if the family occupying the house abandon it as in this case, for an- 
other residence, requesting a person to sleep there until it should be 
rented and such person leaves the place several days before the fire 
occurs, and remains away until it is consumed by fire, with what 
propriety can it be said that it was occupied when burned? If the 
absence of plaintiff had been for a visit and not to change her resi- 
dence, the case might (we do not say would) be different. “ Occupa- 
tion of a dwelling-house is living in it.” “ A mere supervision over 
it is not sufficient.” It was plaintiff's business under the policy to see 
that the house was occupied. If she had put a tenant in possession 
under a leave for a month or a year, and four days previous to the 
fire the tenant had vacated the premises and taken another house, her 
agreement with that tenant would not have availed her in a suit with 
the insurance company. So her instructions to Southwick, admit- 
ting that the observance of them by him would have saved the policy, 
cannot avail her, if, with or without her consent, he did vacate the 
premises several days before they were burned. He slept there at 
night when in Sedalia, but did not take his meals there, was not there 
during the day. He was not living in the house, and this is not the 
case of an occupant of the house who was but temporarily absent 
when the fire occurred, and the Circuit Court did not err in holding 
that the house was unoccupied when burned. 
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The fourth instruction asked by plaintiff, which it is alleged was 
refused by the court is on the margin so marked, but, in the body of 
the bill of exceptions it is showed that it was given. It declared that 
every temporary absence does not constitute non-occupancy and that 
if, when plaintiff removed from the premises to Kansas City, she left 
Southwick in possession, with instructions to remain until he could 
rent the house, then such removal on her part was not a violation of 
the policy in regard to occupancy. The mere fact of her removal 
would not have been a violation of that stipulation of the policy, but 
her removal from the premises and simply directing Southwick to re- 
main there, and sleep in the house unless he did so, (if that would) 
certainly did not obviate the effect of her vacating it, and the court 
might properly have refused the instruction. It was calculated to 
mislead the jury into finding that the premises were occupied on the 
sole ground that plaintiff had given Southwick such instructions. 

The fifth asked by the plaintiff was erroneous and the court did 
not err in refusing it. An offer to compromise never estops the 
party making it from setting up any legal defense, or asserting any 
rights to which the offer of compromise relates. For the same rea- 
son the fifth instruction for defendant was properly given, nor was any 
error committed on the trial which would warrant a reversal of the 
judgment. It is therefore affirmed. 

All concur. 





COURT OF APPEALS OF NEW YORK 


In THe matTrer oF THE APPLICATION OF THE 
ATTORNEY GENERAL or rae Srare or 
New Yorks, 

v8. 


GUARDIAN MUTUAL LIFE INS. CO.* 


In the case of an insolvent life company, deaths that occur among the insured 
subsequent to the appointment of a receiver, and also subsequent to the 
time for which the premiums were paid, must be regarded as death claims, 
entitled to prove for the full amount, and not simply for the reserve. The 
company must be regarded as responsible by its failure for the non-payment 
of the premium, after passing into the receiver’s hands. 

Judgment affirmed. 


Statement of case by Ed. Ins. Law Journal. 


The Guardian Mutual Life Insurance Company, at the instance of 
the attorney general of New York, was dissolved pursuant to chapter 
463, section 17, of the laws of 1853, and placed in the hands of a re- 
eeiver. A referee was appointed to pass upon the validity of such 
claims as might be filed before May 20, 1879. November 25, 1879, 
an order was made extending the time for filing claims. The amount 
allowed by the referee upon each death claim maturing subsequent 
to the dissolution of the company upon policies in force at the date 
of dissolution, and which was proved as a death claim before Novem- 
ber 25, 1879, was, “ such sum as put at interest at the date of disso- 
lution would amount to the sum insured, less any unpaid premiums 
and dues against the policy, and interest thereon from the time they 
became due to maturity of claim.” The special question here in 
dispute was thus presented by the referee in his report: “A large 
number of death claims have been disputed where the death oc- 





* Decision rendered October, 1880. 
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curred not only subsequent to the appointment of the receiver, but 
also subsequent to the time for which premiums had been paid. 
Such claims I have allowed, because I think they are within the prin- 
ciple of the Gilliland claim in the Security case. This ruling is but 
an enlargement of the application of such principle.” The appeal is 
here made from the confirmation of this portion of the report by the 
Supreme Court. 


Wiuiuam D. Warrine, of Counsel for Policy-holder. 

The logic of this case is the same as in People vs. Security Life 
Ins. Co., 78 N. Y., 115, where the whole claim was allowed and not 
merely the reserve value in cases where the maturity of the policy 
subsequent to dissolution allowed its precise value to be estimated. 
Certainty, precision and the absence of embarrassment were the 
operative ideas in reaching the conclusion there, and these would 
have been no less in that case had the insured died a few days la- 
ter, when another premium would have been due. The same con- 
struction is sustained in Guy vs. Globe Ins. Co., 9 Ins. Law Jour- 
nal, 470. In about two thirds of the policies in this case the pre- 
miums are payable quarterly and semi-annually, and the unpaid 
portion is made a lien on the policy. Therefore, the whole year’s 
premium was virtually paid, and the inequity of confining the ad- 
mission of mature claims to cases of death happening b¢fore the 
next payment became due, is very apparent in such cases. If proof 
of death be limited to period covered by last payment made, paid- 
up policies would have the entire time between date of receiver- 
ship and last day for proving full claims, while in other policies 
the premium would come due the day following the appointment. 
This would be very unjust ; each policy-holder should have the same 
time within which to prove the exact life time of the insured by 
reason of his subsequent death; the question of premiums has 
nothing to, do with the evidence of death. The question whether a 
policy is an entire contract or from year to year, with privilege of 
renewal, has no bearing on a question of insolvency. No valid ar- 
gument can be drawn from the mere possibility that the insured 
might not have paid the next premium. The breach of contract is 
wholly on the side of the company. All valuations for determining 
the reserve assume that the annuity portion will be paid by as- 
sured. Many of the policies stipulate for a commuted paid-up, so 
that payment of premium is not a sine qua non of insurance. 

The same method of dealing with contingent debts in cases of in- 
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solvency has long been recognized by Congress in relation to the Bank- 
rupt Act of 1867. The doctrine in the Security case does not pro- 
ceed on the ground of an impairment of life at the time of the re- 
ceiver’s appointment, shown by the subsequent death 

The argument that current death claims are paid out of current 
premiums, and therefore no death claim should be allowed beyond 
the time for which the premium has been paid, is unsound. The 
time for showing death and not the insurance, was extended in the 
Security case. This is not the case of a going company. Both pre- 
miums and insurance are stopped at date of receiver's appointment, 
and all estimates are of that date. Death claims are paid from re- 
serve, not from premiums. 


Rapwaet J. Moses, Jr., for Policy-holder. 

The rights of a policy-holder against a going company, whose ac- 
tion has prevented his performance of his part of the contract are 
different from those against a company which has been dissolved. 
The question is not one of damages, but of conflicting rights of cred- 
itors. The authorities cited by the referee, Leslie vs. Knickerbocker 
Life Ins. Co., 63 N. Y., 27, 33, and Myer vs. Knickerbocker Life Ins. 
Co., 73 N. Y., 516, are both of the former class, Citing also Albert 
Arbitration Case and Union Central Life vs. Poettker, 4 Amer. Law 
Rep., 109. 

If the insured has not completed his contract, and is prevented 
from doing so by insolvency, he is only entitled to actual damages 
sustained for not being allowed to complete it ; citing Kennedy case, 
Cairn’s Decisions, p. 7. It is impossible to prove, and it is unlikely 
that the insured would have renewed by paying his premium if al- 
lowed. It would be unjust to take from the reserves of those who 
had paid, to pay a bonus to those dying before their assumed time. 
If these deaths may be proved at any time, such proof may continue 
under the decision in the Security case so long as there is a fund to 
be distributed, and the dividends instead of being fixed at the time 
of failure, will depend on the arbitrary time during which the distri- 
bution is kept open. 

The damage tothe policy-holder in good health at the time of 
failure is his reserve at that time. Guy vs Globe Ins. Co., 9 Ins. 
Law Journal, 468. 

The contract of insurance is not entire in itself, but assumes like 
contracts with others which will make each risk subject to the gen- 
eral average. N. Y. Life Ins. Co. vs. Statham, 5 Ins. Law Journal, 
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866 ; Commonwealth vs. Mass. Ins. Co., 119 Mass., 51 ; Mayer vs. 
Atty. Gen. N. J.C. E., 3 N. J. L. J., 243. 

The mathematical question here involved is different from that of 
the mere suspension of contracts by war. The decision in the latter 
should not be extended to a matter not embraced within the strict 
reasoning of it. 


Lucrus McApam, for Policy-ho’ders. 

The failure of the company was a breach of contract which waived 
farther performance by the policy-holders, and such waiver was 
equivalent to payment of premium. Blewett vs. Baker, 58 N. Y., 
611; Peyster vs. Pulver, 3 Barb., 284; Young vs. Hunter, 6 N. Y., 
203. 

The contract is entire, and not from year to year, with privilege of 
renewal. N. Y. Life Ins. Co. vs. Statham, 5 Bigl., 607; 93 U.S Rep., 
24. Refusal of receiver to accept premiums waived their payment. 
Shaw vs. Republic Life Ins. Co., 69 N. Y., 286 ; Hayner vs. Am. 
Pop. Life Ins. Co., Id., 435 ; Leslie vs. Knickerbocker Life Ins. Co., 
63 N. Y., 27 ; Mever vs. Knickerbocker Life Ins. Co., 73 N. Y., 516. 

The damage is the sum required to obtain a like policy on the 
same terms in a solvent company, and in case of death the whole 
amount insured. The fact of death precludes all speculation. 
Craig’s case, L. R., 9 Eq., 706; Holdrich’s case, L. R., 14 Eq., 72, 
Big., 272 ; Bell’s case, L. R., 9 Eq., 706. 

The claim is not for death loss, but for damages as measured by 
the facts, otherwise it would be for face of policy with interest, in- 
stead of discounted back to date of receivership. Guy et al. vs. 
Globe Ins. Co., 9 Ins. Law Journal, 470. 


R. W. Pecxuam, for Receiver. 

The question is what was the status of the policy a the date of 
appointment of receiver. If then in force, it must remain in force, 
and the damage must be measured by the facts at the time fixed for 
ascertaining it. Nor is there any inconvenience in the rule : the time 
for estimating damage is at the discretion of the court. The princi- 
ples of the Security and North American case apply. 


Barnes anD Hanoon, for Policy-holders. 
The opinions in the Se-:urity and North American cases justify the 
decision of the referee. 
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Eart, J. 

The appellants represent claims upon policies which were running 
at the date of the appointment of the receiver, and upon which pre- 
miums had been paid to some time subsequent to such date. The 
persons insured by such policies died subsequent to the appointment 
of the receiver, not only, but subsequent also to the time to which 
premiums had been paid, and in the latter respect these claims differ 
from that upon the Lockwood policy in the case of the Security Life 
Ins. and Ann. Co., 78 N. Y., 129. It is contended that these claims 
are not within the principles laid down by us in that case, because 
of the difference mentioned. We think otherwise. These policies 
were in full force at the time when the jinsured persons died. The 
further payments of premiums were excused by the failure of the 
company, as well as by the express notice of the receiver that he 
would receive no more premiums. For the ’purpose of enforcement 
the policies were just as effectual as if the premiums had been act- 
ually paid. These are not, properly speaking, death claims, but 
claims for damages upon policies running at the appointment of the 
receiver, and the rules laid down in the case cited, furnish an accurate 
and just basis for the computation of such damages, the only differ- 
ence between these claims and that upon the Lockwood policy, being 
that here deductions from the sums which would otherwise be allow- 
able should be made for the amounts of premiums unpaid at the 
time of the deaths. Such deductions were doubtless made, as no 
complaint has been made here that they were not. 

The order must be affirmed, with costs of the receiver out of the 
fund. 


All concur. 





Robinson ve. Duva 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


HATTIE E. ROBINSON 


U3. 


WILLIAM T. DUVALL, exe.*) 


A life insurance policy as between the assured and insurer is strictly and only 
a contract for the payment of money upon the happening of a contingency, 
uncertain only as to the time when it will occur, and is subject to the 
general rules which govern in the interpretation of other contracts. But 
when considered with respect to the rights of those who claim to be 
beneficiaries, especially when they are the natural objects of the affection 
and bounty of the person procuring and paying for the insurance, it should 
be regarded in the light of a testamentary provision rather than a contract. 

The object of the interpretation of acts and words is to arrive at the intention 
of the person whose acts or words are to be interpreted, and the nature of 
the transaction and the relation of the parties are frequently important, 
and sometimes controlling factors. 


taking a policy the insured is not providing for himself, but for his wife and 
children after his death; and it would be unreasonable to suppose that he 
intended, in case one of those objects of his affection should die during his 
life time that the interest of the one so dying should pass to himself, and at 
his death to his personal representative. It would be more consistent with 
his evident design in insuring his life for the benefit of all his family, wite 
and children alike, tosuppose that his intention was that in case one ormore 
should die before himself without having children, the share to which 
those dying would have been entitled had they survived him, should go to 
the survivors. 


Where a policy of insurance is the wife’s separate property at the time of her 
death, it inures to the benefit of her children. 

Where one of several children subsequently died without issue, and the pol- 
icy was again renewed by the payment of the annual premium, there was, 
in a modified sense, a new contract, which inured to the benefit of the 
children then living, so that, at the death of the last survivor of the chil- 


dren of the assured, she was the sole beneficiary, and it must be taken to 
have been renewed for her sole benefit. 


* Opinion filed September 18, 1880. 
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When the policy was last renewed the Jast survivor was dead, and the only 
person living answering the description was her surviving child, 


Held, that this child was her representative within the meaning of the word as 
used in the policy. 


An insured person has not the title to the policy, but the title is in the person 


for whose benefit it is taken; and therefore an assignment by the assured 
can vest no title in the assignee. 


Exxiorr and Arcuison, fur Appel/ant. 
Lane & Harnison, fur Appellee. 


Corer, Ch. J, 

April 1, 1872, B. F. Crofoot insured his life in the Connecticut 
Life Insurance Company for the sum of $5,000, payable to his wife 
and children or their representatives. At the date of the policy the 
insured had three children, all minors and unmarried. 

In a few days thereafter, his wife died. He continued to pay the 
annual premiums as they fell due, until April 7, 1878, when he died, 
having survived all his children, two of whom died in infancy and 
unmarried, and one having married, left an only child, the appellee, 
W. T. Duvall, and her husband surviving her. 

Before his death, and after the death of all his children, the in- 
sured assigned and delivered the policy to his neice, the appellant, 
Hattie E. Robinson, intending it as a gift to her. 

The executor of the insured, the guardian of the infant grandson, 
W. T. Duvall, and Hattie E. Robinson, all claiming the proceeds of 
the policy, the insurance company brought its petition of inter- 
pleader and paid the money into the court, and the court having ad- 
judged it to W. T. Duvall, Hattie E. Robinson alone has appealed. 

Her counsel argues in effect, that upon the delivery of the policy, 
Mrs. Crofoot and the three children of the insured, became invested 
each with a one-fourth interest in it, and that upon the death of Mrs. 
Crofoot, her interest passed to her husband under the statute of 
distributions ; and that at the death of the unmarried daughters, 
their interest passed to their father in the same way, and at the 
death of Mrs. Duvall, during the life of her father, her interest 
lapsed as if it had been a legacy, and in this way insured became 
the owner of the entire policy, and could invest the appellant with 
a good title. 

Alife policy, as between the assured and the insurer is strictly and 
only a contract for the payment of money upon the happening of a 
contingeicy uncertain only as to the time when it will occur, and is 
subject to the general rules which govern in the interpretation of 
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other contracts. But when considered with’ respect to the rights of 
those who claim to be beneficiaries, especially when they are the 
natural objects of the affection and bounty of the person procuring 
and paying for the insurance, should be regarded in the light of a 
testamentary provision rather than of a contract. 

The object of all interpretation of acts or words is to arrive at the 
intentions of the person whose acts or words are to be interpreted, 
and the nature of the transaction and the relation of the parties are 
frequently important, and sometimes controlling factors in the prob- 
lem. 

In taking the policy the insured was not providing for himself, but 
for his wife and children after his death, and it would be unreason- 
able to suppose that he intended in case one of these objects of his 
affection should die during his life, that the interest of the one so 
dying should pass to himself, and at his death to his personal repre- 
sentative. It would be more consistent with his evident design in 
insuring his life for the benefit of all his family, wife and children 
alike, to suppose that his intention was that in case one or more 
should die before himself without leaving children, the share to 
which those dying would have been entitled, had they survived,him, 
should go to the survivors. He dedicated the whole to his family, 
share and share alike ; and as the family was reduced by death, and 
he came to renew the policy by paying the annual premiums, it can 
scarcely be doubted that he did so in order to provide for those who 
still survived, and this evident intention ought not to be defeated un- 
less there are insurmountable legal obstacles in the way of effectua- 
ting it. 

So far as any interest the wife of the insured had in the policy is 
concerned, the rights of the parties are regulated by statute in har- 
mony with the view just expressed. 

“ A policy of insurance on the life of any person, expressed to be 
for the use of any married woman, whether procured by herself, her 
husband, or any other person, shall inure to her separate use and 
benefit, and that of her children, independently of her husband or 
his creditors, or the person effecting the same or his creditors.” —Sec- 
tion 30, Act 12th, March, 1870, Acts ’71. 

When Mrs. Crofoot died, her interest in the policy inured under 
this statute to the benefit of her children. ‘When one of the chil- 
dren subsequently died without leaving issue, and the policy was 
again renewed by the payment of the annual premium, there was, in 
a modified sense, a new contract, (Thompson vs. Cundiff, 11 Bush., 
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573,) which inured to the benefit of the children then living, there 
being no issue of those who were dead. So that at the death of Mrs. 
Duvall, the last survivor of the children of the insured, she was the 
sole beneficiary. 

Section 32 of the statute, supra, provides that “ When a policy is 
effected by any person on his own life, or on the life of another, ex- 
pressed to be for the benefit of * * * * a third person, the 
person for whose benefit it was made, shall be entitled thereto 
against the creditors and the representatives of the person effecting 
the same.” 

At the time the policy was last renewed before her death, Mrs. 
Duvall was the only surviving child of the insured, and as she was the 
only living person answering the description of beneficiaries as con- 
tained in the policy, and as the other beneficiaries had died without 
issue, it is to be taken to have been renewed for her sole benefit. 
When it was ‘last renewed she was dead, and there was no person 
living answering the description except her surviving child, who, in 
our opinion, is her representative within the meaning of the word as 
used in the policy. 

Insurance Company vs. Palmer, 42 Conn., 60, the policy was 
payable to the wife if she survived her husband ; if not, to their 
children. The husband survived the wife, and one of the children 
died during the life of the father, leaving issue. It was held that the 
issue took the interest to which his father would have been entitled 
if he had survived the insured. 

This is a much stronger case for the issue of the deceased child 
than that. ; 

Then, the policy in the contingency that had happened was paya- 
ble to the children ; here, it is payable to the children “ or their rep- 
resentatives.” This expression shows that the possibility of the 
death of some or all of the children during the life of the insured 
was not overlooked, and that such an event was intended to be pro- 
vided for. And when we consider the nature and design of life in- 
surance, and the relation of the parties, we think the policy should be 
construed as if it were payable to such of the children as should sur- 
vive the insured, and the surviving issue of such as might die during 
his, life. 

We are, therefore, of the opinion that the insured had no interest 
in the policy, and thatjthe assignment made by him to the appellant 
gave her no right to any part of its proceeds ; and the judgment is 
affirmed. 









Duvall vs. Goodson. 
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COURT OF APPEALS OF KENTUCKY. 








Appeal from Louisville Chancery Court. 








W. T. DUVALL, ete. 





as HAO SHAS Tp 


vs. 


J. P. GOODSON.* 










To the general rule that the word child does not include a grandchild, there 
are two classes of cases which form exceptions. First, where the will or 
writing would otherwise be inoperative, or the manifest intention would be 
defeated ; or, second, when the will or writing shows by other words, that 
the word was not used in its ordinary and proper sense, but in a more ex- 
tended sense. This case falls within the first exception. If it were held ° 
that it did not, then, when a member of a benefit association, organized as 
an insurance company, dies intestate, and without wife or child, the pro- 
ceeds of his membership are forfeited to the company, even though he may 
have lineal descendants surviving. No construction should be adopted 
which would lead to such consequences. 


A life policy for the benefit of the family of the person procuring it, though 
not a testament, is in the nature of a testament, and in construing it, the ie 
courts should treat it as far as possible as a will, since, in so doing, they 
will more nearly approximate the intention of the person the destination ia 
of whose bounty is involved in such a case. 


It is manifest £:om the charter that a person has no personal interest in his 
membership, and that his personal representative, as such, can never take 
any interest in it after his death. This is shown by the provision that if 
the member has no widow or child surviving, and leaves no will, the fund 
shall vest in the company, and the farther provision that the proceeds of 
the membership shall not be liable for the debts of the member. id 


The charter gives a mere power of appointment in case the member has 
neither wite nor child, and he has no interest whatever in the fund, and it f 
did not, therefore, pass under a will merely disposing of all estate, but in pa 
which no mention is made of the fund to arise from the membership. 1 

A stipulation in the certificate of membership was, ‘‘to pay to said Crofoot’s Re 
daughters, Anna and Lou May Crofvot, or his assigns, as he may direct by 2a 
will,” ete. 

Held, that it is not in the power of the company or of the member, or both, to 3 

alter the rights of those who, by the charter, are declared to be the bene- 4 

ficiaries, except in the mode and to the extent therein indicated. re 
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*® Decision rendered October 13, 1880. 
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Lane & Harrison anp Harran & Witson for Appellants. 
Exuotr & Arcuison, fur Appellees. 


Corrr, C. J. 

B. F. Crofoot at the time of his death, held a certificate of mem- 
bership in the Kentucky Masonic Insurance Company. 

At the time he procured the certificate, he was a widower, and had 
only two living children, Lou May and Anna. Lou May died in the 
lifetime of her father, unmarried, and{without issue. Anna married, 
and died also during the life of her father, leaving the appellant, W. 
T. Duvall, her only child surviving. 

During the life of Anna, B. F. Crofoot made his last will and testa- 
ment, in the third clause of which he devised his residuary estate to 
his executor in trust, to be invested, and to pay the income to Mrs. 
Duvall during her life, and after her deatk, to be disposed of as di- 
rected by the will ; but no mention is made therein of the fund to 
arise from his membership in the insurance company. 

After the death of Crofoot, his executor and the guardian of the 
appellant both claimed the money due on account of his memter- 
ship, and the company filed its petition of interpleader, and paid the 
money into court. Ou final hearing the chancellor adjudged the 
fund to the executor. From that judgment this appeal is prosecuted. 

Section 10 of the charter of the company provides the manner in 
which a fund shall be raised which shall “be paid for the benefit of 
the widow and children” of deceased members, and another section 
reads as follows : 

“The fund created in section 9, [section 10 was evidently in- 
tended,] for the benefit of the widow and children of the deceased 
member, shall be paid to them by said company as soon as it can be 
collected, or to their trustee, in the discretion of the company, sub- 
ject, however, to be appropriated for their benefit, equally according 
to [the] will of [the] deceased member, or if he should leave no 
widow or child, then, to be appropriated according to his will, or if 
he makes no will, and leaves no widow or child, it shall vest and re- 
main in the company, and be added to its capital stock, or be appro- 
priated as they [it] may deem expedient.” 

Crofoot left no widow and no child, according to the ordinary defi- 
nition of the word child ; and it is claimed that the contingency 
therefore existed in which, under the charter, he had power to dis- 
pose of the proceeds of his membership by will, and that he has 
done so by the clause disposing of his residuary estate. 
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The word child dogs not ordinarily embrace a grandchild. Church- 
ill vs. Churchill, 3 Met., 459 ; Hughes vs. Hughes, 12 B., Min., 121. 

This question has generally arisen in the construction of wills ; and 
the cases show that there are two classes of cases which constitute 
exceptions to the general rule, viz.: 

First—When the will or writing would otherwise be inoperative, 
or the manifest intention would be defeated. 

Second—When the will or writing shows, by other words, that the 
word was not used in the ordinary or proper sense, but in a more 
extended sense. 

This case clearly does not fall within the second exception. Does 
it fall within the first ? : 

If we hold that it does not, then, when a member dies intestate, 
and without a wife or child, the proceeds of his membership are for- 
feited to the company, even though he may leave lineal descendants 
surviving. No construction should be adopted which would lead to 
such consequences, if it can be avoided. We are not to construe the 
charter alone with reference to the rights of the parties interested 
here. Thousands not parties are as much concerned in the con- 
struction to be given to it as these immediate parties; and, as a con- 
struction upon the point involved here will bind this court and all 
future litigants whose rights may involve the same point, it is our 
duty to look beyond this case, and so to construe the language as to 
effectuate the intention of all those who are, or may become, mem- 
bers, and to prevent injustice to the descendants of members who 
may die intestate, without leaving either wife or child surviving. 

No argument is needed to prove that neither the legislature nor 
those who become members of the company intended, or intend, in 
case of the death of a member leaving grandchildren, but no child 
or children, that the proceeds of his membership should be forfeited 
to the company. Nor does the company so construe the charter, or 
ask the courts to so construe it, as is shown by the fact that it does 
not claim the fund involved in this case. 

A life policy, for the benefit of the family of the person procuring 
it, though not a testament, is in the nature of a testament; and, in 
construing it, the court should treat it, as far as possible, as a will 
as, in so doing, they will more nearly approximate the intention of 
the persons the destination of whose bounty in involved in such 
cases. As was said in a former case, it is not to be supposed that a 
father, in procuring insurance on his own life for the benefit of his 
family, or in keeping such a policy alive, intends to benefit himself, 
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or his estate; and especially is that true when, by the terms of the 
charter of the company in which he insures—with which he must be 
presumed to be familiar—he cannot take insurance for the benefit of 
any one except his wife or children, if he have either; and cannot 
dispose of the insurance if he leaves either wife or child surviving. 

It is manifest, from the charter, that a member of the company 
has no personal interest in his membership, and that his personal 
representative, as such, can never take any interest in it after his 
death. This is shown by the provision that, if the member dies 
without leaving wife or child, and without having made a will, it 
shall vest in the company. If it had been intended that the personal 
representative, as such, should have the fund, that clause would have 
been omitted altogether. 

And that the personal representative takes no interest is further 
shown by the express declaration that the proceeds of membership 
shall, in no event, be liable for the debts of a member; which could 
not be avoided if the personal representative were entitled to the 
fund. 

We therefore conclude that the charter gives a member a mere 
power of appointment, in case he has neither wife nor child, and 
that he has no interest whatever in the fund; and, therefore, that it 
did not pass under a will merely disposing of all his estate‘ but in 
which no mention is made of the fund to arise from his membership. 
4 Kent, 327. 

We have not overlooked the stipulation in the certificate of mem- 
bership, “to pay to said Crofoot’s daughters, Anna and Lou May 
Crofoot or his assigns, or as he may direct by will,” &c. 

We decided, in the case of this company against Miller’s adminis- 
trator, 13 Bush., 494, that “it is not in the power of the company, 
or of the members, or both, to alter the rights of those who, by the 
charter, are declared to be the beneficiaries, except in the mode and 
to the extent therein indicated.” And we held, in that case, that, 
even if Miller and the company had intended, by the stipulation in 
his certificate, to make the proceeds of his membership payable to 
his administrators or creditors, such stipulation could not have de- 
feated the rights of those whom the charter declares to be the bene- 
ficiaries. 

The judgment must, therefore, be reversed, and the cause re- 
manded, with directions to render judgment in conformity with this 
opinion. 





Hammel vs. Queen Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Outagamie County. 


HAMMEL 
vs. 


QUEEN INS. CO.* 


In an action for a loss upon an insurance policy, an averment in the com- 

plaint of a mistake in the policy, and a prayer for its reformation, give ju- 
risdiction in equity. If the policy should be reformed, the court will retain 
jurisdiction for the determination of all issues which may be made upon it ; 
and all issues of fact will, if required, be tried by a jury. 
a policy of insurance is payable to a mortgagee of the premises as his in- 
terest shall appear, and if, when a loss becomes payable, his mortgage debt 
isin fact greater than the sum insured, the legal title of the policy is in 
him, and he may sue upon it alone. 


an action upon such a policy by the mortgagee alone, the question 
whether the mortgagor isa necessary plaintiff cannot be raised by demurrer, 
unless the complaint itself shows an interest in the mortgagor; and an 
averment that the mortgage debt still due the plaintiff exceeds the insur- 
ance, being admitted by demurrer, shows that plaintiff is the sole party in 
interest. 


Barnes & Goopianp, for Respondent. 
Fixch & Barer, for Appellant. 


Ryan, C. J. 
1. The jurisdiction of equity to reform a written instrument, on 
the ground of mistake, is exclusive. Story’s Eq., § 154-157 ; Fol- 
lett vs. Heath, 15 Wis., 601 ; Harrison vs. Bank, 17 Wis., 340. The 
counsel for the appellant referred to two cases in this court—Parker 
vs. Ins. Co., 34 Wis., 363, and Roberts vs. Ins. Co., 41 Wis., 327—in 
support of the position that courts of law now possess concurrent ju- 


* Opinion filed October 12, 1880. 
& 
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risdiction. But neither of these cases, nor, so far as is known, any 
others, support him. And it is hardly necessary to remark that such 
a rule would open the door wide for parol evidence to modify writ- 
ten contracts, of which courts of law have such an abhorrence. The 
rule is familiar that a court of equity having taken jurisdiction of 
the subject-matter of litigation for one purpose, will retain it for all 
purposes between the parties. Prescott vs. Evarts,4 Wis., 314 ; 
Akerly vs. Vilas, 15 Wis., 401 ; Hamilton vs. Fond du Lac, 25 Wis., 
490. 

The averment in the complaint of a mistake in the policy of insur- 
ance, and the prayer for its reformation, gave jurisdiction in equity. 
If the policy should be reformed, the court will retain jurisdiction 
for the determination of all issues which may be made upon it ; and 
all issues of fact will, if required, be tried by a jury. Harrison vs. 
Bank, supra. 

2. The legal title to the policy of insurance was as effectually in 
the plaintiff as if it had been assigned to him. Appleton Ins. Co. 
vs. Ins. Co., 46 Wis., 23. He was mortgagee of the premises in- 
sured, and the loss, if any, was made payable to him as his interest 
might appear. His mortgage debt is averred to be greater than the 
sum insured. Thus his interest appears to be the whole interest in 
the policy. In these circumstances, it is difficult to perceive why the 
mortgagor is a necessary party. It has been held in this court that 
where the legal title of the policy is in the creditor, he may maintain 
an action on the policy in his own name. Northwestern M. L. Ins. 
Co. vs. Germania F. Ins. Co., 40 Wis. 446. Elsewhere the great 
current of authority is to the same effect. Grosvenor vs. Ins. Co., 
17 N. Y., 391; Cone vs. Ins. Co., 60 N. Y., 619; Ennis vs. Ins. Co., 
3 Bosworth, 516 ; Chamberlain vs. Ins. Co., 55 N. H., 249. Both 
may undoubtedly join as plaintiffs, as has been often held in this 
court. Appleton Ins. Co. vs. Ins. Co., supra. If the mortgagee 
alone sue and recover more than this debt, he will hold the surplus 
as trustee for his debtor. May on Insurance, § 449 ; Cone vs. Ins. 
Co., supra. 

It was contended that this rule affords no adequate protection to 
the mortgagor. The answer to this position is that the demurrer 
admits that the mortgagor has no interest. It is competent for the 
defendant to suggest, by affidavit or answer, that the mortgagor is 
a necessary plaintiff. Rev. St., §§ 2610-2611. But he can raise 
the question by demurrer only when the interest in the mortgagor 
is patent in the complaint. Where the mortgagor is not made a 

* 
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party, there is, perhaps, a risk that his interest may not be properly 
protected. But this may happen to assignors in all actions by assig- 
nees. Indeed, it may happen in any litigation where there is an 
outstanding, unapparent interest in one not a party. This is an in- 
firmity of human justice. All that courts can do is to require those 
to be made parties whose interest is apparent ; and sometimes, when 
this cannot be done, to do justice to the parties before it as far as 
they may be able. Dupont vs. Davis, 35 Wis., 631. 
The order overruling the demurrer is affirmed. 


Orton, J., dissenting. 

I most respectfully dissent from the decision of this case. The 
insurance policy was issued to the mortgagor, and the loss made 
payable to the mortgagee as his interest may appear ; that is, as his 
interest may appear in and by this suit. What his interest is in 
the loss is one of the material questions to be determined in this 
suit, and this question depends upon whether the mortgage has been 
paid wholly or in part, or is wholly unpaid. The plaintiff, suing as 
the mortgagee, alleges that he is entitled to the whole loss? Who, 
besides him, is interested in this question, if not the mortgagor? 
It is said that this averment, on demurrer, must be taken as true, 
and that therefore the complaint shows that the mortgagor has no 
interest in the fund, and that he is therefore not a proper or neces- 
sary party to the suit. This is begging the whole question. The 
plaintiff occupies a position hostile, and this averment is antagonis- 
tic to the rights and interests of the mortgagor, and the mortgagor 
is directly interested and alone interested in controverting this aver- 
ment, and in showing that the mortgage has been wholly or in part 
paid, and that the interest of the plaintiff in the fund is less than he 
avers, or none at all, and that he is alone entitled to the loss, or 
jointly with the plaintiff. 

If it is shown that the interest of the mortgagee is less than the 
whole loss, then the mortgagor will be entitled to the overplus ; and 
if it be shown that the mortgagee has no interest, then the mortga- 
gor will be entitled to the whole loss, and a judgment for the same 
in this suit. Instead of the averments of the complaint showing 
that the mortgagor has no interest, they show that he has a direct 
interest in one of the material questions to be litigated in the suit. 
But it is said also that the defendant insurance company may, by 
answer, controvert this averment of the complaint, and then it may 
appear by the answer that the mortgagor is interested in the ques- 
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tion, and a necessary party. Why so? If the company may by an- 
swer deny this allegation, and allege the payment of the mortgage 
wholly or in part without the presence of the mortgagor as a party, 
why may not the company also try the question of fact upon such 
an issue without his presence? If there can be but one suit on this 
policy for the loss, and this adjudication is final and conclusive of 
the rights of the mortgagor, then the insurance company is indiffer- 
ent, and has no interest in raising such an issue, and will not make 
such an issue for and on behalf of the mortgagor. If the mortga- 
gor is not concluded, then he is the only party, besides the mortga- 
gee, who has knowledge of the facts upon which the allegations 
necessary to form such an issue could be based. The insurance 
company, surely, is not supposed to have such knowledge. But be- 
sides this, in such case, the mortgagor should be made a party, so 
that he may be concluded as well as the mortgagee, and the inter- 
est of all parties in the fund be ascertained and adjusted in one 
suit. 

No case is cited in which it has been held that the mortgagor, in a 
case like this, when the policy was issued tothe mortgagor, and the 
loss payable to the mortgagee, as his interest may appear, was not a 
necessary party. All of the cases cited were where the whole loss 
was payable to the mortgagee. This case must rest alone upon the 
general principle that all persons interested in the subject-matter of 
the litigation must be made parties. The interest of the mortgagor 
in the subject-matter of this litigation is clearly apparent from the 
complaint itself, and the defect in his not being made a party to the 
suit may be taken advantage of by demurrer. This is really the 
only way in which the defendant would be able to raise the question, 
and why should not the insurance company be allowed, upon the de- 
murrer to the complaint, to suggest and contend that the complaint 
shows the mortgagor to be a necessary party, and that he ought to 
be brought in, in order that a full determination of the whole contro- 
versy may be made in this one action against the company. Why 
should the insurance company be compelled to state facts in an an- 
swer of which it has and can have no actual knowledge, in order to 
show that the mortgagor has an interest in the subject-matter of the 


suit, where his interest in the questions to be litigated, tried, and 
determined is so clearly apparent on the face of the complaint. 
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SUPREME COURT OF MICHIGAN. 


Error to St. Clair. 


WESTCHESTER FIRE INS. CO. 
vs, 


DODGE.* 


Where a fire insurance policy was payable to a mortgagee as his interest may 
appear: 

Held, that his rights therein were not cut off by the death of the insured, not- 
withstanding such policy contained a provision rendering the same void in 
case of change in the title. Where proofs of loss are furnished a reasonable 
time before the expiration of a stipulated limitation for bringing an action 
upon a policy of insurance, the company cannot retain them until after 
that time without action, and then, on refusal to pay, insist upon the limi- 
tation. In an action upon an insurance policy for the use and benefit of a 
mortgagee, to whom the same was payable to the extent of his mortgage 
interest, by an administrator of insured : 


Held, that the objection that the administrator could not bring the action, as 
the title to real estate was in heirs or devisee, was of no force. 


Fraser & Gates, for Plaintiff in Error. 
Srevens & Tuomas, for Defendant in Error. 


Marsrony, C. J. 

The plaintiff in error insurance company upon the nineteenth day 
of October, 1875, by a policy did insure Ira B. Kendrick against loss 
or damage by tire to the amount of $4,000 on certain buildings and 
personal property for the period of five years from that date. Ira 
B. Kendrick died April, 1877 ; the property insured was destroyed by 
fire June 18, 1878, and the present action was commenced July 11, 
1879. A judgment having been recovered against the insurance 
company, the case comes here upon writ of error. The errors as- 
rigned will be considered in order. 


© Opinion Bled October FD, 1880 From Northwestern Reporter 
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1. That the policy became void before the loss occurred under the 
condition in the policy providing that if the property insured be sold 
or transferred or any change take place in title or possession, wheth- 
er by legal process or judicial decree or voluntary transfer or convey- 
ance, the policy should be void. It was insisted that under this pro- 
vision the policy was rendered void because of the death of Mr. 
Kendrick before the loss occurred, and for the further reason that by 
the will of the deceased, a complicated disposition of his real estate 
had been made, all of which changed the title rendering the policy 
void. 

Whether the death of the person insured before a loss occurred 
would render void the policy we are not called upon to determine in 
this case. By the terms of the policy the loss was made “ payable to 
Chester Downer, of Sharon, Vermont, as his mortgage interest may 
appear,” and under such a provision the mortgagee could not be cut 
off from the protection which the policy afforded him by the death . 
of the person to whom the policy was issued. 

2. That the plaintiff in error was released from all liability because 
the suit was not commenced within twelve months next ensuing after 
the loss occurred, according to the provision of the policy. I cer- 
tainly have serious doubts whether the policy and law of the state 
fixing a period within which actions may be commenced can so easily 
be set aside by the agreement of parties at the time of entering into 
contract. It appears, however, that after the death of Mr. Kendrick 
there was considerably delay in the appointment of an administra- 
tor, and it was not until April 19, 1879, that the present administra- 
tor was appointed. Proofs of loss were on the same day made out 
and forwarded to the company, which a few days later acknowledged 
the receipt thereof and asked for a detailed statement of the pro- 
perty destroyed. This was promptly made out and sent forward,and 
on the nineteenth of May the company acknowledged having re- 
ceived them on the eighth, and that they had been passed over to the 
adjuster of the company, who had the other papers in the case. 

On May 29th the attorney representing the claimant under the 
policy wrote the company quite fully as to the cause of the delay, 
offering to furnish any further information desired, and asking that 
the loss be adjusted within the year given by the policy in which to 
sue. In reply to this letter, the general agent of the company under 
date of June 2d informed the attorney of the parties in interest that 
the whole matter of the loss had been referred to the company’s ad- 
juster, who would be governed by instructions from New York, and 


3 
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added, “ What action they will take Iam not at present advised. 
And as they have sixty days from receipt of proper proofs of loss 
before the claim matures, we may not hear their decision for some 
days. The question will be considered by the examining committee 
of the company.” 

Without further citationsfrom or reference to the evidence, it sufii- 
ciently appears that the company did not consider or treat the pol- 
icy as having been forfeited or void for any cause, and the company 
having received the proofs of loss a reasonable time before the 
expiration of the twelve months after the date of the loss, could not 
retain them until after that time, and thus cut off the right of the 
insured to his remedy at law. 

The fact that the company had 60 days after due notice and proofs 
of loss had been received would give the company no such right. 
Fair dealing, at least, on the part of the company, would have sug- 
gested the propriety of giving the parties interested due notice of 
the fact that the company had a valid defence and would insist upon 
it—if the company intended so to do—but not attempt to deprive the 
parties of their right to test the same in a court of law by keeping 
silent and retaining the proofs until the time fixed in the policy had 
expired. 

The mortgagee was one of the persons assured within the mean- 
ing of the policy, (Watertown Ins. Co. vs. Grover, etc., S. M. Co., 41 
Mich., 136,) and there may be some question whether his right could 
be made to suffer by the delay in the appointment of an administra- 
tor and the furnishing of proofs of loss. In no view of the case that 
may be taken can it be said that the right to bring this action was cut 
off. The company had the option to. rebuild, and until it had de- 
termined not to, the action could not well be commenced as the 
claim did not ripen into a money demand until after that period. 

3. It is next claimed that the administrator could not bring this 
action, as the title to the real estate descended to the heirs upon the 
death of Kendrick or under the terms of his will. Without passing 
upon the right of an administrator in ordinary cases, this action has 
been brought for the use and benefit of the mortgagee, the person 
to whom this loss, it is conceded, is payable under the terms of the 
policy. There is no force in the objection made upon this point. 

The judgment must be affirmed with costs. 

The other justices concurred. 





LOWER COURT DECISIONS. 


RIGHTS OF POLICY-HOLDERS. 


Court of Common Pleas, of New York, Equity Term, June, 1879. 


GEORGE HENCKEN, Jr., and SOPHIA HENCKEN., 
US. 


UNITED STATE LIFE INS. CO., er au.* 


The relations between the policy-holder and a life insurance company are not 
those of trustee and cestui que trust, but that of parties to a contract and 
geverned by the same legal principles. 


To sustain an action for damages for conpiracy, there must be proof of a com- 
bination to defraud and actual injury. 


(Statement of Case.) 


The defendant corporation was organized under the general laws 
of this State in 1850. Its business is to make insurance upon lives. 
Prior to 1870, dividends were made every three years, credited on 
the policies, payable at their maturity. In May, 1870, the legislature 
enacted an amendment to the charter. This authorized an annual 
distribution of surplus, agreements with policy-holders for the sur- 
render and cancellation of back dividends and _ policies, including 
those in favor of married women and children in form prescribed by 
the act. 

In July, 1850, the plaintiff, George Hencken, Jr., applied for, and 
there was issued to him, policy number 7,067 for $5,000, and in May, 
1866, policy number 14,283 for alike amount. Both were for the 
use and benefit of his wife, the plaintiff, Sophia Hencken. The first 


"* Opinion filed October, 1880.5 
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named poli¢y required the payment of the quarter annual premium 
of $30.45 during the life of the assured, George Hencken, J., and the 
second of ten annual premiumsof $275.10 each. 

These policies were subsequently endorsed with the dividends, to 
which each was entitled, including that of March, 1868, and with en- 
tries of plaintiff's notes, held by the company, for loans. These notes 
were a lien upon the policies, and unless before paid, were to be de- 
ducted from the sums payable at their maturity. The dividends were 
originally to be paid over at the same time. On May Ist, 1871, un- 
der the power given by the act of May, 1870, the company received 
from the plaintiffs a surrender of the dividends, paying therefor 
$321.01 and $88.92, respectively. 

For these sums the plaintiffs gave the company receipts under 
seal, acknowledging full payment of the dividends, and releasing the 
company from all further claims on account thereof. 

The plaintiff, Sophia Hencken, on September 9, 1872, signed a re- 
quest to the company, asking its acceptance of a surrender of the 
policies, and both plaintiffs on same day, in consideration of one dol- 
lar, executed under seal, and delivered to the company, a release and 
discharge, whereby Sophia Hencken released and discharged it and 
its successors from all liability upon the policies. The policies were 
then delivered to the company for cancellation, and were cancelled. 

This instrument was acknowledged by the plaintiff,Sophia Hencken, 
in conformity with the provisions of the legislature act. In consid- 
eration of this surrender, and at the written request of the plaintiffs, 
the company issued upon the life of George Henexen, Jr., a policy 
for $10,000, in place of the others, and allowed fonr annual premiums 
of $364.60 each, as paid in advance, and also gave up the plaintiff's 
premium note for about $550. These allowances, with the note, ap- 
pear to have represented the then estimated value of the original 
policies. 

The dividend declared in March, 1871, was credited to the plain- 
tiffs, and made part of the dividend settlement had in May on that 
year. This and subsequent dividends were made by the company, 
pursuant to the charter amendment of 1870. A second like divi- 
dend, made in July, 1872, upon policy number 7,067 was used by the 
plaintiffs to pay the premium then due. 

This action is brought to re-instate the original policies, cancel the 
existing one, and for other incidental relief. The complaint avers 
false and fraudulent representations made by defendants to, and re- 
lied upon by, plaintiffs, relative to the surrender value of dividends 
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and policies, and that the result was attained, by means of an illegal 
and fraudulent conspiracy between the defendants, to cheat and de- 
fraud policy-holders, by inducing cancellation of dividends and sur- 
render of policies, for a grossly inadequate consideration, in ignor- 
ance of existing facts, and to the great profit of the corporation. The 
relief sought, is at least partly founded upon there being, in law, a 
trust relation between the company and its policy-holders, in itself 
forbidding any contract between them, unless just and fair to the 
latter. 


W. I. Butter, for Plainiiffs. 
W. A. Oapren Heceman, for Defendant. 


Bracu, J. 

I have found no reason for changing the opinion given on the trial 
in deciding the defendants’ motion to dismiss the complaint. 

I then thought it advisable to allow a full presentation of the case, 
deeming that course to afford an opportunity for full discussion by 
counsel, and more complete examination of the facts by the court. 

Investigation has but strengthened the belief that at the period of 
the occurrences between the parties there was not, by virtue of the 
policies, any relation between the plaintiffs and the defendant cor- 
poration, requiring the application, to dealings between them, of the 
legal principles regulating those between trustee and cestui que 
true! 

The policy-holder and company are parties to a contract, evidenced 
by the policy, and their rights and remedies are governed by the law 
applicable to other ordinary agreements. 

In St. John vs. American Mutual Life Insurance Company, 13 N. 
Y. R., 33, the learned justice expressing the opinion of the court says : 
“ An insurance upon the life of an individual is a contract by which 
the insurer, for a certain sum of money or premium, proportioned to 
the age, health, profession and other circumstances of the person, 
whose life is insured, engages that if such person shall die, within the 
period limited in the policy, the insurer shall pay the sum specified 
in the policy, according to the terms thereof, to the person in whose 
favor such policy is granted. I am not aware ofany principle of law 
that distinguishes contracts of insurance upon lives from other or- 
dinary contracts, or that takes them out of the operation of the same 
legal rules, which apply to and govern such contracts.” 

The consummated agreements between the plaintiffs and the de- 
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fendant corporation are therefore affected by different legal princi- 
ples, and examined with a scrutiny somewhat less suspicious and 
searching than those between trustee and beneficiary. 

The first transaction between the parties related to the purchase 
and sale of the accrued dividends. They were written upon the 
original policies when in the plaintiff's possession, and were cashed 
by the defendant corporation May 1, 1871. Their time of pay- 
ment was the maturity of the policy, until the Act of May, 1870, and 
their discount thereunder was entirely optional with the plaintiffs. 
The then present value was necessarily an estimate, dependent on 
contingencies, and where difference of opinion might well exist. The 
time for payment, being the maturity of the policies, vested upon 
the uncertain duration of life, and their ultimate receipt was 
jeopardized by the possibility of the policies lapsing from non- 
payment of premiums. These facts are within the plaintiffs’ 
knowledge, and any rules to guide calculation were as available to 
them as to the defendants. If there were other facts, peculiarly 
within the defendants’ knowledge, and of which the plaintiffs were 
ignorant, affecting the transaction, I do not apprehend them from 
the proofs, and at least no application by the plaintiff to the company 
for information appears in evidence. 

In August, 1872, the notice in evidence was sent addressed to the 
plaintiff, George Hencken, Jr. It refers to the legislative enactment, 
and states the desire of the corporation to bring its business to a 
cash basis by doing away with premium notes. It submitted three 
propositions for a surrender of the original policies, and the third, 
in substance, was consummated by the agreements dated September 
9, 1872. What has been said upon the subject of a valuation of 
dividends is applicable to a surrender value of the policies. Testi- 
mony was given proving it a matter of estimate, involving actuarial 
tables, free to plaintifis’ use. They were ai liberty to accept any one 
of the proposals, or declining all, retain the original insurgnce. 

The testimony fails to establish fraudulent representations or like 
concealment on part of defendants. The plaintiffs apear to have 
rested content with the transaction until this bill was filed in August, 
1878. They have availed themselves of the credited premiums for 
four years, and used dividends on the new policies to meet premiums 
due in September, 1876, and September, 1878. Whether the 
dealings were advantageous or beneficial to either party is of little 
moment. 

It was an ordinary business matter, and presumably completed by 
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the partics as a good bargain. The learned counsel for plaintiff does 
not seem to rely upon actual false representations, but claims, if the 
results were accomplished in pursuance of a scheme to cheat policy- 
holders, entered into by the defendants, the plaintiffs would be enti- 
tled to relief. The weakness of the proposition as affecting the 
case at bar is the assumption of the existence of a plan to defraud. 

In my opinion, the evidence does not warrant such a conclusion. 
Corporate action appears to have been taken pursuant to the legis- 
lative act which left an option with all policy-holders. There was 
concerted action by the agents and officers of the corporation to 
bring both plan and option to the knowledge of policy-holders, and 
in submitting proposals, but that does not constitute a scheme to 
cheat. It is difficult to imagine how such a scheme can exist where 
parties deal on equal footing and with similar sources of information 
and estimate. This was the s/atus of the plaintiffs and the company 
relative to both the value of dividends and the surrender value of 
policies. Were it otherwise, the ccmplainant’s long acquiescence, 
the receipt of subsequently declared dividends, and holding the new 
policy for four years, when no premiums were payable by virtue of 
the arrangement, would debar them from eq 1itable belief. 

The individual defendants were officers of the defendant com- 
pany, and are sought to be charged as conspirators. The position 
taken in plaintiff's behalf is substantially that the defendants were 
administering a trust fund of which they were “ces/uwis qui trustent,” 
and having made profit by advantage taken of unsuspecting policy- 
holders, they (plaintiffs) are enabled to set aside the transaction ir- 
respective of the fact whether or not they suffered damage. A trus- 
tee cannot deal with trust funds to his own aggrandizement ; the 
profit will inure to the beneficiary. But there is no such relationship 
here. Where is the fund in which the plaintiffs as policy-holders 
have any interest ? The counsel intimates it to be the accumulated 
assets of ‘the corporation over and above the capital stock. If this 
be sound, there is a right of property belonging to some one at some 
time. 

When, and to whom, and how, and by whon, is its amount to be 
ascertained ? 

When the sum insured is paid to whomsoever entitled, it has been 
supposed all connection between parties to the policies ends. The 
premiums have been met, and the contract of the company fulfilled. 
The idea of any rights in plaintiff beyond those secured by the 
policy at its maturity cannot be maintained. There being no 
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trust relation between them and the company, argument founded 
upon its existence cannot prevail, irrespective of the question 
whether or not the corporation realized profit. The proof of alleged 
conspiracy is the acts of individual defendants as officers and agents 
to carry out the plan authorized by the legislature. In doing this 
no false statements are claimed or proven to have been made. To 
sustain a civil action for damages resulting from a conspiracy, there 
must be proof of a concert, a combination to defraud or cause in- 
jury to person or property which brings actual damage. Place vs. 
Minster et al., 65 N. Y. R., 89, and cases cited. In my opinion, the 
evidence does not show any combination or concert between the in- 
dividual defendants. It is also doubtful whether the plaintifis were 
damaged by the transaction. Both these facts must exist, and fail- 
ure to establish the first renders needless an examination of the elabo- 
rate calculations and arguments by which the second is claimed to 
appear. The damage is confidently denied by the defendants. Its 
existence, as has been said, must depend upon an estimate of con- 
tingencies, where individual opinions might be limited only by the 
number of persons giving them votes. 
A decree for the defendant is ordered with costs. 


INSOLVENCY PROCEEDINGS. 


Supreme Court of New York.— Albany Circuit and Special Term) 
June, 1880. 


THE PEOPLE OF THE STATE OF NEW YORK 
vs. 


GLOBE MUTUAL LIFE INS. CO.* 


The code of procedure regarding the winding up of insolvent companies is not 
inconsistent with the act of 1853. The construction of various acts dis- 


cussed. Powers of the attorney general and of receiver. 


* Decision rendered October, 1880. 
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S. W. Knervats, for the Allorney General. 
Hamitron Harris, for Superintendent of Insurance. 
G. W. Winaate anv W. Barttert, for Receiver. 
Henry E. Knox, for Policy-holders. 

Avavustus Van Wyck, for Policy-holders. 

A. Scuoonmaker, for Policy-holders. 

Cuartron T. Lewis, for the Defendant. 


Westsroog, J. 

By permission of a judge of the court first had and obtained, the 
attorney general of the State commenced this action in the Supreme 
Court by the service of a summons and complaint upon the defend- 
ant, for the purpose of enjoining further business by it as a life insur- 
ance company, and to distribute its assets. 

The complaint averred the organization of the company in the year 
1864, and the prosecution and the carrying on by it of ‘the general 
business of life insurance. It further alleged a gross mismanage- 
ment of its affairs by the officers thereof, a diversion fof the assets to 
the use of its officers and trustees, and its insolvency for more than 
a year. It also declared that a new board of directors had been 
elected in March, 1879, with a view to its re-organization, but that 
such board after a careful investigation of its affairs had found a de- 
ficiency in its assets of more than $700,000, and that as a consequence 
thereof, its business could no longer be continued, and that they had 
unanimously resolved that the attorney general should be requested 
for the protection of its policy-holders, to take proceedings for the 
appointment of a receiver. A perpetual injunction against the con- 
tinuance of its business by the defendant was asked for, and also the 
appo ntment of “a receiver of its property and effects * * * pur- 
suant to the provisions of the revised statutes and laws of this State.” 
A judgment dissolving the corporation was likewise demanded, and 
also an injunction retaining the defendant, its officers and agents, 
penden/e lite, from doing business, but no other demand for a receiver 
was mide except as just stated. 

Upon an order to show cause at a Special Term of this court, held 
in the city of Albany, the defendant appearing by its counsel, Wm. 
Allen Butler, an 'application {for the appointment of a receiver was 
heard. The superintendent of insurance, by Hamilton Harris, his 
counsel, likewise appeared, and united with the attorney general in 
the application. The court then heard “ the allegations and proofs 
of the respective parties,” such proofs consisting of a very full and 
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detailed report by a committee of the board of trustees of the de- 
fendant, verified by their oaths, which showed its exact condition, 
which was one of most hopeless insolvency, produced by careless, if 
not fraudulent, mismanagement of its affairs by its officers and trust- 
ees, and also a resolution of its board of trustees passed only three 
days before the application, asking the attorney general to place its 
affairs, property and effects in the hands of a receiver. The counsel 
for the defendant not only took no objection to the form or manner 
of procedure, but formally united with the attorney general in the ap- 
plication, and strenuously argued and urged the need of prompt ac- 
tion by the court as asked for by that State official. The result of 
the application was an order made by the court, entered on the tenth 
day of June, 1879, appointing Mr. James D. Fish, receiver of the 
defendant. This order was resettled by the court, all parties ap- 
pearing on such resettlement, and a new order entered on the sev- 
enteenth day of June, 1879, which is in exact conformity as to its 
terms and provisions, except as to the personality of the receiver, 
Mr. Fish, with the wish and views of the then attorney general, 
(Hon. A. Schoonmaker,) and the counsel, (Wm. Allen Butler,) of 
the defendant. 

A much more full statement of the proceedings and of the or- 
ders entered in this action, are in a given previous opinion ren- 
dered therein upon the application to confirm the report of the act- 
uary, appointed in conformity with section eight of chapter 902, of 
the laws of 1869, to which reference is hereby made. It is suffi- 
cient now to say, what in the former opinion is established, that the 
order appointing the receiver, provides for no receiver, pendenie li’e, 
but that it is a final order for distributing the property and effects 
of the company, pursuant to the act of 1869, and it is proper here 
also to state that neither the complaint, nor order to show cause, 
asked for a temporary receiver until a final decree or judgment was 
made, but one which shouid take and hold the assets for distribution, 
and who should proceed at once to wind up the business of the de- 
fendant pursuant to the provisions of law. 

On the 26th day of February, 1880, over eight months after the 
order had been entered in the action as has been stated, the defend- 
ant served, and the attorney general accepted an answer therein, 
which puts in issue the insolvency of the defendant. 

Orders have also been made allowing certain policy-holders to in- 
tervene and become parties to the action, (Att’y Gen. vs. North 
Am. Life Insurance Co., 77 N. Y., @97,) some of whom have ap- 
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peared therein, and by answer insist that after the order aforesaid 
had been entered, it was incompetent for the attorney general and 
defendant to make an issue for trial, and they demand judgment af- 
firming and validating the former order. 

The issues in the action were notice for trial at the Albany Cir- 
cuit, and were by consent of parties heard at the judge’s chambers, 
in the city of Kingston, before him without a jury. 

On such trial the plaintiffs put in evidence all the proceedings and 
orders in the action, and also the report of the committee of the 
board of trustees of the defendant, of which mention has already 
been made, and the resolution of the said board of trustees request- 
ing the attorney general to place it in the hands of a receiver, adopted 
on the 26th day of May, 1879. 

After this evidence had been introduced, it was moved in behalf 
of the plaintiffs, the policy-holders who had intervened, and the re- 
ceiver, that there should be a judgment in the action affirming the 
past action, which the defendant resisted, and a counter motion was 
made in its behalf to dismiss the whole proceeding as irregular and 
void. The motion on the part of defendant will be first examined, 
for if that be sustained, there can manifestly be no judgment affirm- 
ing past action, as claimed by the other parties. 

The general power of the Supreme Court over corporations will 
not be disputed. On leave granted by a justice of this court, as has 
already been stated, the attorney general by summons and complaint 
duly served, brought the defendant within its jurisdiction. The al- 
legations of the complaint were to the effect, (they have already been 
given, but are re-stated in this connection,) that the defendant, the 
organization of which was duly alleged, had grossly mismanaged its 
affairs, and diverted its income and funds received in trust for the 
benefit of policy-holders, to the use and benefit of its trustees and 
officers, by reason of which the defendant was insolvent, and had so 
continued for more than a year, thus violating the provisions of law 
under which it was incorporated, in not keeping its assets in amount 
sufficient to insure its outstanding risks, and justifying the further 
continuance of the business of insuring lives, granting annuities and 
incurring new obligations. That the board of trustees of the defend- 
ant, had caused a careful examination into its affairs, by a committee 
of its members, who reported a deficiency of assets to meet its lia- 
bilities of seven hundred thousand dollars, and that in consequence 
thereof, such board had unanimously asked the attorney general to 
take action to wind up its affaigs and business. 
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It is hardly necessary to argue that a life insurance corporation 
which is bound by law to hold its property and funds for the benefit 
of the insured, when it, by the deliberate and fraudulent action of its 
officers and trustees, has wasted and misappropriated its entire cap- 
ital, which was $100,000, and $600,000 in addition of monies received 
from policy-holders, that it has then offended against, not only some, 
but against all, “the provisions of the act or acts creating * * * 
such corporation.” Section 430 of the Code of Procedure, expressly 
declares it to be the duty of the attorney general, “ on leave granted 
by the Supreme Court or a judge thereof,” to bring an action “ for 
the purpose of vacating the charter, or annulling the existence of a 
corporation, other than a municipal,” which has thus conducted it- 
self. Are the provisions of this section of the code repealed? In 
Fisher. vs. World Mutual Life Ins. Co., 47 Howard, 451 ; in Attorney 
General vs. Continental Life Ins. Co., 53 Howard, 16, and in At- 
torney General vs. North American Life Ins. Co., 56 Howard, 160, 
no such question was before the court. The point determined in 
these cases was, that no creditor or stockholder of a life insurance 
corporation, could bring an action to dissolve it and distribute its 
property and effects, because the provisions of the Revised Statutes, 
on which said right depended had been repealed ; but these cases do 
not hold that the power conferred, and duty imposed upon the at- 
torney general by the Code of Procedure, had been in any wise im- 
paired or affected. A reference to those cases will show that the 
court reached the conclusion it did upon the language of the eleventh 
section of chapter 463 of the laws of 1853, which provides that life 
insurance companies “shall be subject to all the provisions of the Re- 
vised Statutes in relation to corporations, so far as the same are ap- 
plicable, except in regard to annual statements and other matters 
herein otherwise specially provided for.” From this provision it was 
argued, and the conclusion reached that as a mode of procedure to 
wind up a life insurance corporation was prescribed by the act of 
1853, which was “ ‘otherwise’ or different from that prescribed by 
the Revised Statutes,” that the provisions of the latter allowing a 
stockholder or creditor to bring such an action were repealed. The 
power of the attorney general &s conferred by the code was not be- 
fore the court, and it is obvious, if it had been, that the argument by 
which the conclusion was reached in these cases would have been 
entirely inapplicable. No statute to which our attention has been 
called, or which we have been able to find, has at all affected the 
provisions of the code. They are important enactmeuts governing 
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the conduct, and prescribing the duties of a State officer, the attorney 
general of the State, the protector of its rights, and largely the pros- 
ecutor before the courts of all persons and corporations who offend 
against its laws. Powers conferred upon him for such grave and im- 
portant objects should not be, and cannot be repealed by implica- 
tion, (Anderson vs. Van Tassel, 53 N. Y., 631,) and as no statute 
touches them, they must be held to be in full force. 

It is claimed, however, that chapter 161 of the laws of 1879, which 
amends chapter 463 of the laws of 1853, by declaring that “all acts 
or parts of acts inconsistent herewith are hereby repealed,” has 
swept away the provision of the code under which the attorney gen- 
eral seeks to sustain his action. It will be observed that the act of 
1879 does not declare that the only mode of dissolving a life insur- 
ance company shall be under and in pursuance of the act of 1853 as 
thereby amended, but only acts inconsistent therewith are thereby 
repealed. It is a well known maxim that repeals by implication are 
not favored in the law, and this is especially true when applied to the 
case of a public officer, who has had power conferred upon him for 
the general good. (Anderson vs. Van Tassel, 53 N. Y., 631.) The 
code and the act of 1853 are not necessarily inconsistent. The lat- 
ter provides a speedy and summary method of dealing with a life 
insurance corporation upon the report of the superintendent of in- 
surance, when the assets of such company have become reduced to 
the extent specified in such act : and the former empowers and re- 
quires the attorney general to bring a formal suit for the dissolu- 
tion of all corporations, without any action by the superintendent of 
insurance, when they have offended in regard to the matter therein 
specified. By the act of 1853 as amended in 1879, the attorney gen- 
eral initiates proceedings, whenever the assets of the corporation 
“are insufficient to re-insure its outstanding risks,” which fact has 
been communicated to him by the superintendent of insurance, and 
by the code he is directed to bring an action, by the permission of 
this court, or of a judge thereof, for the dissolution of a charter of 
any corporation, a life insurance one or any other, which offends 
against sundry provisions of law specified in the enactment. A state- 
ment of the provisions of the act, afid these of the code show the 
two are not inconsistent. If the attorney general had sought to 
dissolve the corporation because its assets were “insufficient to re- 
insure its outstanding risks,” or that it was in a condition in any 
other respect which by the amended act of 1853, works a dissolution, 
he should proceed thereunder, but a dissolution of the corporation 
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and a receiver is asked for no such reason. The complaint avers a 
much worse condition of affairs. Plain and gross violations of offi- 
cial duty by officers are charged. Misappropriation and diversion 
of funds and property are alleged, and also absolute insolvency, 
continued for more than a year, so that it can be truly said, if the 
allegations are true, that the corporation has offended “ against 

. * * the provisions of the act or acts creating 
it.” 

It is also easy to suppose a case for which no provision is made by 
the act of 1853, and which clearly should work a dissolution of the 
corporate life. The company might: embark in other enterprises 
contrary to the terms of its charter, and yet, its capital might not be 
so far impaired as to justify action under that statute. Where then 
is the remedy? Manifestly in the code, which directs an action in 
just such a case, for in changing its business it not only violates the 
purposes of its creation but also exercises “a franchise or privilege 
not conferred upon it by law,” and for either (code section 430,) it 
forfeits its life. 

Looking then not only at the language of the act of 1853, and 
that of the code, but at the obvious intent of both, it is plain that 
the two are not inconsistent, and that the former does not repeal the 
latter. 

It has now been shown that the complaint does allege a complete 
cause of action against the defendunt, and that the attorney general 
had full authority to institute it. The jurisdiction of the court was 
complete, both of the subject matter of the action, and of the par- 
ties. When the defendant came before it, upon the order to show 
cause for the continuance of the injunction and the appointment of 
a receiver, it (the defendant,) had the right to make any objection to 
the regularity of the proceeding, the jurisdiction of the court, the 
sufficisncy and competency of the evidence offered, and to the form 
of the order, it pleased. Ifthe application for the appointment of a 
receiver was irregular as a quasi interlocutory proceeding’in an ac- 
tion brought to dissolve it pursuant to the code—if it should have 
been an entirely independent application and not one in a suit al- 
ready pending—or if being in an action, there was need of an issue 
and a formal trial, in the usual way, such point should have been 
made to the court—for an artificial being, as a natural one, when 
summoned before a tribunal, having by the law of the land jurisdic- 
tion of the subject-matter of the relief asked, and which by the ser- 
vice of process has also obtained jurisdiction of its person, must ob- 
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ject at the proper time, or be foreclosed from making any. No ob- 
jection of any kind was, however, taken. A summary examination 
was made as to the condition of the defendant, the proof offered was 
unobjected to, and a permanent injunction against {the continuance 
of its business and exercising its franchises was granted, and a re- 
ceiver appointed to take title to its property, and distribute the same 
under the direction of the court, and all was done with its express 
assent and active co-operation. This appearance in the action, and 
consent to the order waivel all irregularities, if any existed, and 
forecloses the defendant from all objections, constitutional or other- 
wise, as is most abundantly sustained by authority. People vs. Bren- 
nan, 3 Hun., 666; Vose vs. Cockroft, 44 N. Y., 415 ; Houston vs. 
Wheeler, 52 N. Y., 641; Baird vs. the Mayor, etc., of N. Y., 74 N. Y., 
382 ; Attorney General vs. Guar. Mutual Life Ins. Co., 77 N. Y., 272 ; 
Palmer vs. Phoenix Mutual Life Ins. Co., N. Y. Weekly Digest, vol. 
10, page 179. 

The learned counsel for the defendant has ingeniously argued at 
some length, that the trustees and officers of the defendant had no 
power to dissolve its corporate life by consent, and that the statutes 
point out the mode of dissolution when the application is in their be- 
half. This is true, but we fail to see the pertinency of the argument 
to the case before us. There has been no order made dissolving the 
corporation, and if there had been, the argument would be equally 
fallacious. The proceeding or action is one against and not by the 
corporation, and while it is true that the statutes of this State define 
the course of procedure for a dissolution of a corporation on its ap- 
plication, it is also true, that there is no rule of law which requires a 
corporation to resist and defend every suit or proceeding against it, 
without regard to its merits. If there js, it follows that in every 
action or proceeding to which it is a party, no admission of a fact, 
whether made by the pleading or given in an open court, is of any 
force or value. No action was based upon any application by the de- 
fendant ; that was all founded upon the proceedings initiated by the 
attorney general, and the propriety of the order was demonstrated 
by the evidence submitted to him, which evidence was not contro- 
verted because it was, it must be assumed, known to be true by 
those representing the defendant. The question to be decided as- 
sumes no such shape as to make the objection applicable. No re- 
ceiver has been appointed, nor order made at the instance of the de- 
fendant, but on the application of the attorney general, the laws of 
the State giving to the court jurisdiction of the subject-matter, and 
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the service of process on the defendant conferring jurisdiction of its 
person on competent testimony. The want of proper objections, if 
any existed, under such circumstances waives the same, and prevents 
the defendant from claiming their benefit. 

If, then, this proceeding be regarded as an action purely, there 
would be no difficulty in upholding it and sustaining all past action, 
but such past action is equally sustainable under chapter 902 of the 
act of 1869. Before entering, however, upon the discussion of this 
question, it will be necessary to examine certain objections which 
have been made to the constitutionality of that statute. 

There is no doubt as to the power of the legislature to alter the 
charter of any corporation existing under its ensctments, for it is ex- 
pressly provided by the constitution of this State (Article VIII, sec- 
tion 1), “ All general laws and special acts” relating to the forma- 
tion of corporations “ may be altered from time to time, or repealed.” 
If the legislature had, by the act of 1869, for the greater security of 
policy-holders, required life insurance companies to deposit securi- 
ties in the department of insurance, and had provided more sum- 
mary methods of dealing with them, it is not seen how the statute 
would, for that reason, have been unconstitutional. But there is 
nothing compulsory in the act of 1869. It allowed the defendant, or 
any other corporation of like character, to do business under its pro- 
visions. The act of the defendant was purely voluntary, and it is 
not for the artificial being, which, by its proper corporate act, 
availed itself of a statute to shield itself from its operation, under 
the pretense that, in doing so, it did an act which persons interested 
in its assets could have forbidden. This is not a suit or proceeding 
between the corporation and its stockholders, or between it and 
policy-holders. If it was, then, perhaps, the argument of the de- 
fendant would be more plausible ; but is one between it and the 
State, whose laws it is alleged to have violated. For years, without 
objection from any person interested in its affairs, the defendant did 
basiness under the act of 1869, and it is now too late for the being, 
which has offended, to object that the provisions of that statute, 
which guards the rights of policy-holders and the State, cannot be 
enforced against it. 

Neither has any unconstitutional method of ascertaining the con- 
dition of life insurance companies been provided by the act of 1869. 
The same tribunal, the Supreme Court of the State, which has al- 
ways determined questions of solvency, and those appertaining to 
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the continuance of its corporate life, still determines all such issues. 
The report of the actuary required by section eight of the act, as to 
its condition, determines no issue made by the proceeding, but only 
assists in determining the course which the court shall adopt in the 
distribution of its assets, whether outstanding constracts shall be 
met as they mature by continuing policies in life for that purpose, or 
whether the property shall be at once turned into cash, and its pro- 
ceeds distributed. For even the criticism made upon the provisions 
of the act of 1869, as originally passed, is no longer available, be- 
cause now, by the act of 1880 (chap. 168), the court must pass upon 
every question, and the report of the actuary, like that of any 
skilled expert, simply aids that tribunal in doing full and complete 
justice. 

Since the matters discussed in this opinion were argued, and also 
since the foregoing portion thereof was written, all the objections 
made to the constitutionality of the act of 1869 have been considered 
and overruled by the Court of Appeals, in the matter of Attorney- 
General against the North America Life Insurance Company, to 
which case, as yet unreported, reference is now made as conclusive 
thereon. 

Having considered the constitutional objections made to the act 
of 1869, it remains tc determine whether the order appointing the 
receiver was not valid under said act. A reference thereto (chapter 
902, section 7), shows that the court acts upon the application of the 
attorney-general, but how that application should be made, whether 
by suit or by petition, whether by a proceeding in an action origin- 
ally instituted for other and additional purposes to those which can 
be accomplished under that statute, or by one begun simply to en- 
force its provisions, is not declared. It is sufficient then, under that 
law, that the attorney-general should apply to the Supreme Court, 
and that that tribunal should obtain jurisdiction of the defendant by 
the service of proper process, or notice upon it. It was the duty of 
the court to hear the allegations and proofs of the parties, and from 
them decide whether the injunction and receiver asked for should be 
granted. It is true that the act seems to contemplate a report from 
the superintendent of insurance to the attorney-general, prior to 
the initiation of proceedings by the latter, but there is nothing to 
indicate that such was not made to the attorney-general in advance 
of any proceeding. There could, however, be no object in requiring 
such report, except to make necessary the concurrence of the super- 
intendent of insurance in the relief sought, and as the court had be- 
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fore it such concurrence prior to the making of any order in the 
premises, the statute was substantially complied with. To hold oth- 
erwise would be an adherence to the letter and not to the spirit of 
the enactment. Whatever objections, however, could originally 
have been made were not made, and they must now be deemed 
waived (see cases before cited to show that rights may be waived). 
There are cases which hold that no consent will give a court jurisdic- 
tion to try an action which the statute forbids it to try (an attempt 
by a justice of the peace to try an issue involving title to lands, is an 
illustration of the rule), or to sit in judgment upon parties over 
whom it is declared it shall not so sit (a judge undertaking to act as 
such, when he is related to one of the parties within the ninth de- 
gree, is an example of that character), and there are others which 
hold that, on objection made, the court is powerless to grant relief, 
unless certain preliminary steps have been taken. To one or other 
of these classes of cases, those cited by the defendant’s counsel re- 
fer, but it has never been held that, when a court of general original 
jurisdiction can take cognizance of the subject-matter and of the par- 
ties to the action, and has brought such parties before it by the ser- 
vice of proper process, that the parties to be affected cannot waive 
any technical defects and preliminary proceedings which the law re- 
quires for their benefit. On the contrary, the books are full of cases 
holding that, under such circumstances, objections must be taken, or 
they will be deemed waived. The Supreme Court did have juris- 
diction of the subject-matter of the proceeding—the winding up of 
an alleged insolvent life insurance corporation—and the service of 
the summons and complaint upon it gave the tribunal power over 
its person. When the application was made for the receiver and in- 
junction, if the report of the superintendent of insurance, in ad- 
vance of the application, was a necessity, the law made it so for the 
benefit of the defendant, and it was necessary then to speak and 
claim the protection it gave. It was entirely competent for the de- 
fendant to waive it, and having so expressly done, it cannot now be 
heard to make the objection (see cases before cited). It will be un- 
necessary to refer to the order made at any length, but reference is 
made to the opinion in this action on the motion to confirm the actu- 
ary’s report. It was fully justified by proof submitted to the court, 
and all its provisions consented to. These provisions plainly and 
clearly indicate that whatever other or further proceedings might be 
taken in the action to annihilate the corporate life of the defendant, 
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at least all parties contemplated, and the proof fully justified, an in- 
unction and a receiver under the act of 1869. As has before been 
said, that statute does not declare how the attorney-general shall 
apply to the court thereunder, whether by action or by an original 
petition, or by an application in the progress of an action or pro- 
ceeding which also seeks additional relief, as was done in this in- 
stance. It is enough that the application was made, that of it the 
defendant had due and proper notice, that proof submitted justified 
the order made, and the defendant in addition consented. The order 
stands to-day unvacated and unappealed from, and by it all parties 
must be bound. 

Since the order was entered, action has also been taken under it, 
such as the act of 1869 requires. An actuary has been appointed in 
pursuance of section eight thereof, who for months without objec- 
tion has been engaged in the performance of his duties, and has now 
made his formal report, as the law requires. To the original consent 
has been added long acquiescence, and it now is most clearly too late 
to object to its validity, and attack it in a collateral manner. Baird 
vs. Mayor, &c., 74 N. Y., 382. 

The motion made by the counsel for the defendants must, for the 
reasons stated, be overruled, and the one made in behalf of the pec- 
ple, the receiver and policy-holders for judgment will now be con- 
sidered. The main propositions upon which such motion depends 
have already been discussed. The order entered has been held to be 
valid, and if valid is irrevocable by consent of the attorneys for the 
parties. When individuals have voluntarily placed their property in 
the hands of a receiver made by the court, by no consent of theirs 
can he be removed, and the trust abrogated. The court has assumed 
a duty which is beyond their control. Holmes vs. McDowell, 15 Hun., 
185—which was affirmed in Court of Appeals “ on prevailing opinion 
in court below,” 76 N. Y., 596. This doctrine is especially applica- 
ble to a proceeding against a life insurance corporation, because the 
course of procedure is all defined by statute. Attorney-General 
against Atlantic Mutual Life Insurance Co., 55 Howard, 77, 82 ; same 
case, 56 Howard, 391; same case at General Term, 15 How., 84 ; 
and same case in Court of Appeals, 77 N. Y., 336. No stipulation 
between the attorney-general and the defendant can undo or annul 
the order, and no issue to be made by a pleading, allowed by con- 
sent nearly a year after the order was made, can affect it. The rights 
of other parties have intervened, and such parties—policy-holders— 
are now before the court objecting to any investigation of the valid- 
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ity of the order appointing a receiver by the trial of an issue made 
without their consent, and without the consent of the court, by the 
attorneys for the original parties. It cannot be legal or proper to 
try an issue long since decided, even though the issues in the action 
had, by stipulation of the original parties thereto, been formed for 
any such purpose. If the original order was wrong, it should have 
been appealed from, or in some way discharged. Whilst it stands, 
there can be no evidence received to invalidate it. So far, however, as 
this action seeks to dissolve the corporation, evidence must be given 
to justify it, but the order appointing the receiver is beyond review 
upon this trial. That officer must proceed as the order appointing 
him and the law direct, under the supervision and the control of the 
cour. 

The motion made by the counsel for the defendant is denied, but 
the court will hear such proof as either party may offer upon the 
allegations of the complaint on which the prayer to dissolve the cor- 
poration is based. 
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SUIT BY MORTGAGEES IN CASE OF REPLACEMENT. 


Supreme Court.—In Banco. 


THE BANK OF NEW SOUTH WALES 
vs. 


THE ROYAL INS. CO.* 


An election to rebuild does not operate as the substitution of a new contract, 
it affects only the mode of performance, and where the plaintiffs insured 
are mortgagees, no averment of continuing interest is required. 

An averment setting forth the election and a commencement to reinstate by 
defendants which they refused to complete, is sufficient without averring 
the consent of the mortgagor ; such consent will be inferred, for without it 
a binding clection could not be made by the company. 


It is doubtful whether a company can refuse to settle for a loss with mortga~ 
gees insured on the ground that the mortgage money has been paid. 


Ricumonp, J. 

This is an action on a policy of fire insurance. The declaration 
sets out the policy, which describes the plaintiffs as mortgagees— 
that is to say, the word “mortgagees” is added after the name of 
bank in the first recital. The subject of insurance is a timber build- 
ing, erected for a saw-mill, with the steam-engine and machinery 
contained therein, and is described as “the property of Mr. C. A. 
Harris, Jr.” The sum insured is £1,350. The policy contains a clause 
expressing that “in every case the company will reserve to itself the 
right of reinstatement in preference to the payment of claims, if it 
shall judge the former course to be most expedient.” The declara- 
tion avers that at the time of insurance, and also at the time of the 


* Decision rendered September, 1880. 
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loss thereinafter mentioned, the property insured was of the value 
of £2,850; and that the plaintiffs were at the time of the sealing of 
the policy, and thence until and at the time of the loss, interested in 
the property to the full value thereof. The declaration then 
alleges the destruction of the property by fire whilst the policy 
was in force, and that the defendants elected to reinstate. Then 
follows an averment that the defendants began to reinstate, 
but did not complete the reinstatements, but refused, and still re- 
fuse, to reinstate ; also, the ordinary averment of the fulfillment by 
the plaintiffs of conditions precedent necessary to entitle the -plain- 
tiffs to maintain this action, with this added, that “nothing has hap- 
pened or been done to prevent them from maintaining the same.” 
The declaration concludes, “whereby the plaintiffs have lost the 
value of the said property.” The plaintiffs claim to recover £2,850 
damages. To this declaration the defendants have demurred on the 
following grounds: 1. That the declaration does not disclose any 
cause of action in the plaintiffs, inasmuch as it does not allege that 
at the time of the said election being made, to wit, on the 17th day 
of January, 1880, the plaintiffs had any insurable interest in the 
property covered by the said insurance ; and without such interest 
the said election could not be held binding on the defendant com- 
pany. 2. That the plaintiffs being mortgagees of the said property, 
and the said policy only covering their interest as such mortgagees, 
the said election could not bind the defendants to reinstate without 
the consent of the mortgagor, and such consent is not averred. 
3. That the insurance effected by the said policy is not an insuranec 
of the building per se, but only of the mortgagee’s securities thereon; 
and it is not averred that, at the time of the said election, or at the 
commencement of this action, the plaintiffs continued damnified, and 
their security unsatisfied. In arguing the first objection, counsel for 
the defendants admitted that the declaration, as regards the aver- 
ments of insurable interest, is in ordinary form. The declaration on 
a fire insurance policy in the first volume of Chitty “On Pleading,” 
p- 175, third edition, and that in Bullen and Leake, third edition, p. 
191, contain no other averments. But it was contended that the 
election to reinstate operated as the substitution of a new contract, 
dating from the notice of election, and necessitated the addition of 
a fresh averment of the continuance, until that date, of an insurable 
interest in the plaintiffs. I intimated my dissent, in the first place, 
from this view of the effect of an election to restore, and I am still 
of opinion that it is fallacious. In Brown vs. The Royal Insurance 
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Company, 1 Ellis and Ellis, 853, which was a similar case to the 
present, Lord Campbell says: “The case stands as if the policy had 
been simply to reinstate the premises in case of fire, because, where 
a contract provides for an election, the party making the election is 
in the same position as if he had originally contracted to do the act 
which he has elected to do.” It was attempted to argue, on the lan- 
guage of this dictum, that Lord Campbell recognized the agreement 
to reinstate as one to do something not originally contracted for. 
The meaning of the Chief Justice is, however, exactly the contrary. 
The undertaking to reinstate is something to which, by the policy 
itself, the insurer is bound, not indeed absolutely, but in case he 
shall prefer that mode of performance to the other mode provided 
by the policy. When he makes his choice to perform in 
that way, the election relates back, and the case is the 
same as if he had originally contracted absolutely to rein- 
state. If you supply the word “simply,” already once used 
by Lord Campbell, or the word “absolutely,” which has the 
same sense, after the words “had originally contracted,” Lord 
Campbell’s meaning, which was already clear, becomes unmistaka- 
ble. In some of the American cases, as in Beals vs. Home Insur- 
ance Company, of which a short note may be found in the fifth vol- 
ume, page 112, of Mr. Bennett’s ‘Fire Insurance Cases,” inaccurate 
expressions seem to have been used to the effect that on election to 
restore, the insurer ceases to be insurer, and becomes a party to a new 
contract. Such phrases must be understood with reference to the 
particular circumstances of the cases in which they are used. They 
cannot be considered as authoritative expressions of legal doctrine, 
and it is useless to cite them in opposition to what is asimple deduc- 
tion from first principles. It is plain that the election of the defend- 
ants affects only the mode of performance. There can be no new 
contract, for the insured has done nothing to bind him to a new con- 
tracts. The contract on which the defendants are liable is that 
effected by the policy. That is the only instrument which pledges 
the funds of the company. Therefore, in this respect, there is no pe- 
culiarity in the case which requires any special averment of a con- 
tinuing interest in the plaintiffs, and the ordinary averment of the 
existence of an insurable interest up to and at the time of loss are 
sufficient in this as in other cases. There would be something like a 
solecism in averring that the plaintiffs remain interested in property 
which has perished. There is a vested right of action at the time of 
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loss, and it is not to be intended that anything has happened to di- 
vest it, especially where, as in this declaration, there is an averment 
that nothing has happened or has been done to prevent the plain- 
tiffs from maintaining the action. That the plaintiffs are mortgagees 
(as I suppose is the fact) makes, in my opinion, no difference, for 
reasons which I shall presently state. I observe that the present 
declaration is substantially identical in form with the second count 
of the declaration in Brown vs. Royal Insurance Company (above 
cited), to which no objection was taken, and which is referred to as 
precedent by Chitty. The second ground of demurrer assumes that 
it appears on the face of the records that the plaintiffs are mortga- 
gees. In my opinion, that is not so. The language of the policy is 
that of the defendants ; and neither the description in the policy of 
the plaintiffs as mortgagees, nor the description of the property as 
belonging to a third person, is enough to show that the plaintiffs 
may not have some interest beyond that of mere incumbrances. But 
suppose this point conceded to the defendants, I still think the ob- 
jection is not maintainable. The declaration avers an election, and this 
must import a valid and binding election. If through want of title 
in the insured it is impossible to enter and reinstate, the insurers 
would not, I apprehend, be bound by their election. The clause re- 
lating to reinstatements in such a case is inapplicable. It cannot be 
supposed that there is any warranty on the part of the insured of a 
right of entry. I think that by the averments in the declaration 
the plaintiffs have sufficiently undertaken to prove that the defend- 
ants have made a binding election ; which would not be the case if 
any third person had rightfully prevented their entry, or had other- 
wise rightfully interfered to render performance impossible. The 
mortgagor’s consent, if necessary, is therefore implicitly alleged. 
Brown vs. Royal Insurance Company is not opposed to this -view of 
the matter. The Commissioners of Sewers, in that case, interfered 
to prevent the insurers from patching up a dangerous building, 
but the company might have rebuilt. As was pointed out by 
by Crompton Hill, J. J., the action of the commissioners did not 
render performance impossible, but only more expensive. The third 
objection to the declaration, like the second, takes for granted, I 
think improperly, that the plaintiffs appear, on the face of the decla- 
ration, to be mortgagees only. In other respects, it is but a repeti- 
tion of the first ground of demurrer, and assumes that an express 
averment of the continuance of insurable interest after the loss, and 
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up to the time of action brought, is essential. I have only to add to 
what I have already said, that in my opinion it is very doubtful 
whether an insurance office can refuse to settle with mortgagees for 
a loss, on the ground that the mortgage money has been subsequently 
paid. What little authority there is in the English cases bearing on 
the question is, so far as I know, rather in favor of a negative an- 
swer to it. The American authorities appear to be divided as to the 
principle which must govern decision on the point. The reasoning 
of the Supreme Court of Massachusetts in King vs. State Mutual 
Fire Insurance Company, 3 Bennett, 186, implies that the insurers 
are not entitled to the benefit of a payment by the mortgagor of a 
mortgage debt after a loss incurred. This case is said to have been 
repeatedly followed in Massachusetts. See the reporter’s note, 3 
Bennett, 196. On the other hand, Mathewson vs. Western Com- 
pany, 4 Bennett, 416 ; Honore vs. Lamar Fire Insurance Company, 
5 Bennett, 245, and other cases, decide that the insurer is entitled to 
be abrogated to the rights of the mortgagee. The question does 
not arise on this demurrer, as it sufficiently appears that the plain- 
tiffs continued to have an interest down to the time of action 
brought. The demurrer is overruled. The defendants can have 
leave to plead within fourteen days on payment of the costs of the 
demurrer; otherwise, judgment for the plaintiff. 


Annotations or. the above case by the Editor of the Insurance Law Journal. 


Whatever inaccuracies of expression may have been used, the construction 
usually placed by the American courts on the replacement clause is not es- 
sentially different from that of the English courts. They have regarded it 
not as a new contract between the parties, but simply as a part of the ori- 
ginal contract, whose enforcement may be controlled by principles different 
from those applicable where a moneyed indemnity is to be paid. The pre- 
vailing American doctrine on this point is in substantial accord with that of 
Brown vs. Royal Ins. Co., cited by the court above. In Morrell vs. Irving 
Ins. Co., 33. N. Y., 429, a leading American authority, it was claimed that 
the building as replaced was not in accordance with the plans, and suit was 
brought to recover on the policy as a contract still subsisting for a moneyed 
indemnity, regardless of the value of the building. The court said: ‘‘ The 
agreement is not exactly that the defendant shall do one of two things, one 
of which being performed satisfied the contract. There is no absolute con- 
tract that the defendant, upon the happening of a certain event, should pay 
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a sum of money or rebuild the house. But the agreement was that the de- 
fendant should pay an amount of money equal to the loss, not exceeding 
$3,000. Call it an indemnity for the loss, and the question will not be 
changed, for the company might within twenty days, elect or decide to re- 
build the building, and give notice of such election or decision. In other 
words, the defendant had the right by the contract, to elect or rebuild, and 
in that way indemnify the plaintiff. * * It seems to me that when the 
insurer elects to rebuild, and gives notice of such election, the contract is at 
once that the insurer will rebuild absolutely in consideration of the premises, 
and the defendant’s agreement is that the insurer may do so in satisfaction 
of the demand, uncertaim inamount, whichheclaims. * * This becomes 
the absolute agreement between the parties, by virtue of the agreement ori- 
ginally made, and which prior to the election was subject to certain contin- 
gencies, terms and conditions, and it seems to me that after such election 
and notice, the relation between the parties is simply that of a contractor to 
build, who had received the entire consideration in advance, and a party for 
whom the building is to be erected.” It was accordingly held that the suit 
must be for damages for failure to complete the contract. 

In the case of Home Mut. F. Ins. Co. vs. Garfield, 1 Ins. Law Journal, 
844, the policy agreed ‘‘to pay” the sum insured, ‘unless the directors shall 
determine to rebuild.” It was held by the Supreme Court of Illinois that 
an election to rebuild did not change the character of the contract, and make 
it an absolute contract to rebuild. ‘‘The policy is not in the alternative to 
pay a sum of money or rebuild the house. * * It is equivalent to saying 
it will pay a sum certain ifit failto rebuild. The company merely reserved 
the right to replace the property to avoid the payment of the money. Its 
liability was for the money to be discharged by the {performance of some 
other act. Upon its determination to rebuild, it should proceed immediate- 
ly with tlie work or be held liable for the insurance.” In this case there 
was a chartered provision limiting the amount which might be expended in 
rebuilding to the insurance, but this was merely cited as an argument against 
any claim in excess of the insurance even if the contract were admitted 
to be a building contract. 

These two decisions may be regarded as exponents of the views which 
have been entertained here regarding the replacement clause. The prevail- 
ing doctrine, however, is that laid down in Morrell vs. Ins. Co. The Mass. 
Supreme Court while holding that in case of partial loss the insured is en- 
titled to recover damages measured by the difference in value of the repairs 
as made and the value if they had been properly completed, (Parker vs. 
Ins. Co., 9 Gray, 152,) has also held that the insured is not bound to sue for 
damages, but may sue for the loss on the policy. Haskins vs.$Ins. Co., 5 
Gray, 4382. See also annotations, 8 Ins. Law Journal, 56, and cases there 
cited. 

The prevailing doctrine here concerning the right of subrogation in case 
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of mortgagee insurance, was thus laid down by the N. Y. C. A. in 1877, in 
Foster vs. Van Reed, 8 Ins. Law Journal, 201: ‘‘ There can be no question 
that a mortgagee has an interest separate and independent of any other in- 
terest, which may be the subject of insurance generally or specifically, and 
in case of loss, the insurer having paid to the mortgagee the amount of his 
debt, may be subrogated to the rights of the mortgagee. This principle is 
upheld by numerous decisions.” Citing Excelsior I’. Ins. Co. vs, Royal 
Ins. Co., 50 N. Y., 8359; Cone vs, Chicago I’. Ins. Co., 60 N, Y., 624; Adtna 
F. Ins. Co. vs. Tyler, 16 Wend, 885. It was further held in this case that 
while insurance thus affected by the mortgagee if procured in accordance 
with astipulation in the mortgage that the premium should be charged on 
the mortgage debt would inure to the benefit of the mortgagor, and not en- 
title to subrogation ; yet if the company expressly contracted to be subro- 
gated this latter contract would be paramount. The mortgagee and the 
company would have a perfect right so to contract, and knowledge of the 
terms of the mortgage by the company would not affect the queation, 
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